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[1731] 


UNITED STATES OF AMERICA 
BEFORE FEDERAL TRADE COMMISSION 


In the Matter of 
GIANT FOOD INC., Docket No. 7773 


a corporation 


PETITION TO REOPEN PROCEEDINGS | 

Pursuant to Section 3.28 of the Commission's Rules of Practice, 
15 U.S.C., following Section 45, GIANT FOOD INC.. the Respondent 
herein, respectfully petitions the Commission to reopen these proceed- 
ings for the purpose of setting aside the Order entered herein, or in the 
alternative modifying the said Order because of changed conditions of 
law and fact, and because the public interest so requires: 

The grounds for this petition are as follows: 

1. The Commission promulgated the Guides Against Deceptive 
Pricing on January 8, 1964 effective as of that date, which sanction all 
"retail prices which have been established or suggested by manufactur- 
ers (or any non-retail distributors),"’ if the retail prices constitute 
prices ''at which substantial (that is, not isolated nor insignificant) 


sales" have been made in the advertiser's trade area. : 


[1732] 
On January 8, 1964, Chairman Dixon in a speech before the National 
Retail Merchants Assn., said that the Commission's staff 
". .. has been instructed that all pending investigations and all 
outstanding orders to cease and desist are to be construed in 
light of these revised guides. These guides reflect the Commis- 
sion's interpretation of what the statute requires in the area of 
deceptive pricing. They'll be automatically read into all pending 
charges and outstanding orders. Any party that's complying with 
the guides does not have to worry about being sued by the Com- 
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mission — he's complying with the statute itself, and he's also com- 

plying with any cease and desist order that might have been entered 

against him in the past." 

The Guides Against Deceptive Pricing and Chairman Dixon's state- 
ment were adopted, interpreted, and applied in the Commission's decision 
in Docket No. 7878, In the Matter of Filderman Corporation, in which the 
Commission, overruling one of the Commission's Trial Examiner's dis- 
missed fictitious pricing charges against the Respondents in that case, 
stating in pertinent part as follows: 

Respondents’ use of the term 'manufacturers' list price’ must 
be viewed in the light of the Guides Against Deceptive Pricing issued 
January 8, 1964. The evidence adduced in support of the fictitious 
pricing charge does not meet the new standard promulgated by the 
Commission and this allegation will, therefore, be dismissed." 

The record in the present proceeding, on which the Order now out- 
standing is predicated, does not show a violation of the Commission's 
Guides Against Deceptive Pricing. On the contrary, the evidence in the 


record shows 


[1733] 
that this Respondent complied fully with the Commission's Guides Against 


Deceptive Pricing in its use of the term "manufacturer's list price.'’ The 
record contains evidence of "substantial (that is, not isolated nor insig- 
nificant) sales'' at the prices which the Respondent used in its advertise- 
ments. See particularly: T.R. 309-386; T.R. 1427 et seq. There is no 
evidence in the record controverting the force of this testimony. Though 
there is some evidence of advertised prices by some of Respondent's com- 
petitors, there is no evidence in the record that any of these competitors 
made sales at their advertised prices. 

Respondent submits that its use of the term "manufacturer's list 
price” must be viewed in light of the Guides Against Deceptive Pricing 
issued January 8, 1964. Examined in that light, the evidence in the pres- 
ent record "does not meet the new standards promulgated by the Com- 


mission;" in consequence, the Commission's order should be vacated. 


[1734] 
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2. In the alternative, the Commission's Order should be modified to 
conform to the provisions of the Commission's Guides Against Deceptive 
Pricing issued January 8, 1964. 

The language of the Commission's Order is neither clear nor pre- 
cise. Moreover, the Commission's Order proscribes conduct which is 
not cognate to, or typified by, the conduct | 


[1734] 
which was the subject matter of the Commission's complaint against the 
Respondent. Indeed, the Commission's Order reaches and proscribes 


conduct which is not inherently unlawful. 


Questions concerning the scope of the Commission's Order were 


raised by the Respondent in a Petition for Certiorari in the Supreme 
Court of the United States, in Giant Food Inc., Petitioner, v. Federal 
Trade Commission, Respondent, No. 745. After Respondent filed its peti- 
tion, there were, at the Solicitor General's request, several conferences 
with the Commission's staff. As a result of those conferences, Respond- 
ent addressed a letter to the Commission, in which Respondent advised 
the Commission that it would withdraw its petition for writ of certiorari 
in the Supreme Court of the United States, if the Commission would agree 
to modify the order in the present proceeding as follows: 

"IT IS ORDERED that respondent GIANT FOOD INC., a Dela- 
ware corporation, and its officers, directors, agents, representa- 
tives, and employees, directly or through any corporate or other 
device, in connection with the offering for sale, sale, and distribu- 
tion of household electrical appliances, kitchen utensils, or any 
other merchandise, in commerce, as ‘commerce’ is defined in the 
Federal Trade Commission Act, do forthwith cease and desist from: 

"1. Advertising the words ‘regular price’ or words of simi- 
lar import to refer to any amount which is in excess of the price 
at which substantial (that is, not isolated or insignificant) sales of 
such merchandise have been made by the respondent at retail in 
the recent regular course of its business; or otherwise misrepre- 


senting the price at which substantial (that is, not isolated or 
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(1735 ] 
insignificant) sales of such merchandise have been made by the 
respondent. 

"2. Advertising the words ‘manufacturer's list price,' 
‘suggested list price,’ ‘factory suggested retail price,’ or words 
of similar import, to refer to any amount which is in excess of 
the price or prices at which substantial (that is, not isolated or 
insignificant) sales of such merchandise have been made or other - 
wise misrepresenting the price at which substantial (that is, not 
isolated or insignificant) sales of merchandise have been made 
in the trade area; provided, however, that this order shall not 
apply to point-of-sale offering and display of merchandise which 
is preticketed by the manufacturer or distributor thereof and the 
obliteration or removal of which preticketed price is impossible 
or impractical. 

"3. Representing in any manner that by purchasing any of 
its merchandise, customers are afforded savings amounting to the 
difference between respondent's stated and any other price used 
for comparison with that price, unless the comparative price used 
represents the price at which substantial (that is, not isolated or 
insignificant) sales of such merchandise have been made in the 
trade area involved or is the price at which substantial (that is, 
not isolated or insignificant) sales of such merchandise have been 
made by respondent at retail in the recent regular course of its 
business. 

Subsequently, the Commission responded to the Respondent's letter 
and advised the Respondent as follows: 

"The Commission has received a copy of your motion to dis- 
miss the petition for a writ of certiorari in this matter in which 


you state that the Commission by its letter of March 3, 1964, 'ad- 


vised petitioner in substance that the respondent [Commission] 


would favorably entertain a petition modifying its order to conform 
to petitioner’s requests in light of the Commission's newly revised 


Guides Against Deceptive Pricing dated January 8, 1964.' 
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"To avoid any possibility of a misunderstanding on your 
part you are advised that, while the Commission by its letter of 
March 3, 1964, agreed to add a proviso to paragraph 2 of the 
Commission's order in substantially the terms proposed by you, 
the Commission did not agree to modify its order in other re- 
spects so as to conform to your requests. The Commission did 
agree in its letter of March 3, 1964, that it ‘will make such modi- 
fications in the order as are necessary to make the order con- 
form to the newly revised Guides Against Deceptive Pricing of 
January 8, 1964'." 

Upon receipt of the Commission's letter and relying upon the pro- 
visions contained in the Commission's letter, Respondent moved to dis- 
miss its Petition for Writ of Certiorari in the Supreme Court of the 
United States. Respondent's Motion was granted by the Supreme Court 
on March 31, 1964. 


WHEREFORE, Respondent respectfully requests that the proceed- 
ings herein be reopened and that the Cease and Desist Order herein be 


vacated or, in the alternative, that the Cease and Desist Order entered 
herein be modified in conformity with the terms of the Respondent's 
previous written request to the Commission. 

Respectfully submitted, 

/s/ Raymond R. Dickey 

/s/ Bernard Gordon 


/s/ Robert F, Rolnick 
Counsel for Respondent 
GIANT FOOD INC. 


Of Counsel: 


DANZANSKY & DICKEY 

Suite 1010 Bender Bldg. 

1120 Connecticut Avenue, N.W. 
Washington 36, D. C. 


April 27, 1964. 
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[1737] 


[Rec'd- FTC-May 27, 1964] 


ANSWER TO PETITION TO REOPEN PROCEEDINGS 


This is the answer of the Bureau of Deceptive Practices to the 
Petition to Reopen Proceedings filed by Giant Food, Inc., (hereafter 
"Giant") on April 27, 1964 pursuant to Sec. 3.28 of the Commission's 
Rules of Practice. Respondent seeks to have the Commission's Order 
of June 13, 1962 set aside, or, alternatively, modified because of 
changed conditions of law and fact, and because the public interest so 
requires. 

Before proceeding to a consideration of Giant's position, it is 
appropriate to set forth, in some detail, the chronology of events allud- 
ed to in respondent's petition. 

On January 8, 1964, the Commission promulgated its Guides 
Against Deceptive Pricing, effective as of that date. 

On January 10, 1964, following the affirmance by the Court of 
Appeals for the District of Columbia Circuit of the Commission's or- 
der, Giant petitioned the United States Supreme Court for writ of certi- 
orari to the said Court of Appeals. There is no allusion to the Guides 
in this petition. This is understandable with the petition coming so 
close on the heels of the promulgation of the Guides. Thereafter, sev- 
eral conferences were held involving respondent's counsel, the Com- 


mission staff and a representative of the Solicitor General's office. 


(1738] 
By letter dated February 17, 1964, addressed to Joseph W. Shea, 
a copy of which is attached hereto as Exhibit A, respondent's counsel, 
after citing the fact of its certiorari petition, the new Guides, and the 
results of the aforesaid conferences, submitted the proposed modified 
order found on pages 4 and 5 of its instant petition. (It should be noted 
that certain apparent typographical omissions are made in this part of 


Giant's petition.) 


[1739] 
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By letter of March 3, 1964, from Joseph W. Shea, a copy of which 
is attached hereto as Exhibit B, the Commission acknowledged the offer 
by respondent to withdraw the petition for writ of certiorari and agreed 
to a proviso to clarify paragraph 2 of the order whereby the order " 
[would] not apply to point-of-sale offering and display of merchandise 
which is pre-ticketed by the manufacturer or distributor thereof and the 
obliteration or removal of which pre-ticketed price is impossible or im- 
practical’. The letter goes on to state that the Commission will make 
modifications in the order so as to have the order conform to the Guides. 

On March 13, 1964, respondent filed a motion to dismiss its peti- 
tion for writ of certiorari, a copy of which is attached as Exhibit C. Re- 
spondent indicates in its motion to dismiss that the Commission had a- 
greed to conform its order to respondent's requests. ) 

By letter of March 23, 1964 from J. B. Truly, Acting General Coun- 
sel, a copy of which is attached as Exhibit D, respondent was advised, in 
substance, that in order to avoid any misunderstanding — because of the 
language contained in Giant's motion to dismiss to the effect that the Com- 
mission will agree to a modified order as proposed by Giant — that the 
Commission ". . . did not agree to modify its order in other respects so 
as to conform to your requests." The letter states that the Commission 
does agree to a proviso concerning pre-ticketed merchandise and does 
agree to modify the order to make it conform to the Guides. 

Thereafter, Giant filed an amended motion to dismiss its petition 
for writ of certiorari, a copy of which is attached as Exhibit E. This 


amended motion states that 


[1739] 
since the Commission will modify its order to conform ‘to the Guides and 


add the aforesaid proviso to paragraph 2 of the order, Giant requests dis- 


missal of its petition. On March 31, 1964, the Supreme Court dismissed 


Giant's petition for writ of certiorari. 
The foregoing recital is necessary because it shows that the Com- 


mission has already had occasion to review Giant's proposed modified 


[1739] 
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order and did not agree to such modification. Therefore, the Bureau 
opposes respondent's request for a modified order in the terms sug- 
gested by Giant. 

Respondent contends that because the record evidence in Docket 
No. 7773 does not show a violation of the standards enumerated by the 
Commission in the Guides the Order should be vacated in its entirety. 
In its petition, respondent has interpolated certain language from the 
Guides pertaining to the use by retailers of retail prices suggested or 
established by manufacturers (or other non-retail distributors). This 
language is excerpted from Guide I This interpolation is in keeping 
with respondent's position that the only issue involved in the Commis- 
sion’s prior proceedings was respondent's use (or misuse) of manu- 
facturer's list prices. However, this Bureau cannot overlook the find- 
ing by the Commission that respondent had used the words "regular 
price’ or words of similar import in comparative price advertising in 
such fashion as to create the impression that the merchandise had been 
sold at the "regular" or higher price in the recent, regular course of 


business when such was not the fact. 


The Bureau opposes the vacating of the order in this case be- 


cause of the Commission's recent declaration "that all outstanding 
cease and desist orders involving deceptive pricing shall be inter- 
preted, and thus pro tanto modified, so as to impose on respondents 
subject to such orders no greater or different obligations than are 
stated in the Commission's newly-revised Guides Against Deceptive 
Pricing . . ," Clinton Watch Company, Docket 7434 (Order Denying 
Petition to Reopen Proceeding, issued February 17, 1964), see also 
Art National Manufacturers Distributing Co., Inc., et al (Order Deny- 
ing Petition To Modify Order And Decision, issued May 8, 1964). In 
opposing, the Bureau does not consider whether or not the record evi- 


dence 
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sustains an order under the Guides, as urged by the respondent. The 
Commission has recently made it clear that it is not in'the public in- 
terest for the Commission ''to undertake the time-consuming and un- 
satisfactory task of attempting to review, in the light of every new 
policy pronouncement, the records of all the cases in which cease and 
desist orders have become final, in order to ascertain whether the 
records would support a finding of violation under the new standards."’ 
The Regina Corporation, Docket No. 8323 (Order Reopening Proceed- 
ings and Modifying Cease and Desist Order, issued April 7, 1964), also 
see Art National, supra. 

As authority for its position to vacate the Order, respondent cites 
the Commission's decision in Docket No. 7878, In the Matter of Filder- 
man Corporation, dated January 28, 1964 which dismissed fictitious 
pricing charges that respondent therein has misused ''manufacturers’ 
list prices"' because the evidence adduced did not support these charges 
under the standards promulgated by the Guides. Respondent's reliance 
on this case is misplaced. : 

Since the Filderman decision, the Commission has considered 
Clinton Watch Company, Regina, and Art National, supra. The Commis- 
sion's decision in Clinton makes it clear that the order herein is, pro 
tanto modified, and there is, therefore, no necessity for vacating re- 


spondent's order. 


Respectfully submitted, 


/s/ Daniel J. Murphy 
Director, 
Bureau of Deceptive Practices, 


[1741] 
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[Rec'd- FTC-Feb. 17, 1964] EXHIBIT A 


Law Offices 
DANZANSKY & DICKEY 
Suite 1010 Bender Building 
1120 Connecticut Avenue, N. W. 
Washington, D. C. 20036 


February 17, 1964 


Mr. Joseph W. Shea, Secretary 

Federal Trade Commission 
Pennsylvania Avenue at 6th Street, N. W. 
Washington 25, D. C. 


Re: GIANT FOOD INC, v. FEDERAL TRADE 
COMMISSION (No. 745, Supreme Court of 


the United States, October Term 1963) 


Dear Mr. Shea: 
As you may know, there is pending currently in the Supreme 
Court of the United States a petition for a writ of certiorari (No. 745) 
to the United States Court of Appeals for the District of Columbia Cir- 
cuit with reference to the above-captioned matter. The time for an- 
swering the petition has been extended at the request of the Solicitor 
General of the United States. His request to extend the time for an- 
swer was made as a reSult of conversations between his representative, 
several members of the staff of the Federal Trade Commission, and 
counsel for GIANT FOOD INC, [herein sometimes called "PETITIONER"]. 
After the petition was filed, the Solicitor General's representative, 
members of the staff of the Commission, and counsel for PETITIONER 
met at the suggestion of the Solicitor's representative. During the 
course of that meeting, the Solicitor's representative stated that in his 
view, point-of-sale offering and display of merchandise which is pre- 
ticketed by the manufacturer or distributor thereof should not and does 
not fall within the proscription of the order — at least to the point where 


removal or obliteration thereof is impractical or impossible. Moreover, 


[1742] 
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representatives of the Commission's staff indicated that the order would 
be interpreted in light of the revised "Guides Against Deceptive Pricing” 
issued by : 


[1742] 
the Commission on January 8, 1964, and referred PETITIONER's coun- 
sel to the statement by the Chairman of the Commission in which the 
Chairman said, in part, that the Commission's staff 

"|. has been instructed that all pending investigations and ail 

outstanding orders to cease and desist are to be construed in 

light of these revised guides. These guides reflect the Commis- 
sion's interpretation of what the statute requires :in the area oi 
deceptive pricing. They'll be automatically read into all pending 
charges and outstanding orders. Any party that's:complying with 
the guides does not have to worry about being sued by the Com- 
mission — he’s complying with the statute itself, and he’s also 
complying with any cease and desist order that might have been 
entered against him in the past.” 

The force of the Chairman's statement was brought home on Febru- 
ary 12, 1964, in the Commission's decision in Docket No, 7878 in which 
the Commission, overruling the Trial Examiner, dismissed fictitious 
pricing charges against the respondents in that case, stating in pertinent 
part as follows: 

"Respondents’ use of the term ‘manufacturers’ list price’ 
must be viewed in the light of the Guides Against Deceptive Pric- 
ing issued January 8, 1964. The evidence adduced in support of 
the fictitious pricing charge does not meet the new standard prco- 


mulgated by the Commission and this allegation will, therefcre, 


be dismissed." 

In view of the foregoing, PETITIONER believes that the order 
which the Commission has previously entered against it, and which the 
Court of Appeals affirmed after slight modification, ought in all fairness 


[1742] 
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to the PETITIONER be modified to reflect the thinking of the Solicitor 
General's representative, the "revised guides," Chairman Dixon's pub- 
lic statement, as well as the Commission's decision in Docket No, 7878. 
Accordingly, petitioner submits as its suggestion the following 
procedure and order for consideration of the Commission, it being un- 


derstood that neither the language of the 


[1743] 
proposed order nor the procedure suggested has been agreed to by the 
Solicitor's representative or members of the Commission staff present 
at the aforesaid meeting: 
ONE: The Commission agrees to modify its present order to 
read as follows: 

IT IS ORDERED that respondent GIANT FOOD INC., a Dela- 
ware corporation, and its officers, directors, agents, representa- 
tives, and employees, directly or through any corporate or other 
device, in connection with the offering for sale, sale, and distribu- 
tion of household electrical appliances, kitchen utensils, or any 
other merchandise, in commerce, as "commerce" is defined in 
the Federal Trade Commission Act, do forthwith cease and desist 
from: 

1. Advertising the words "regular price" or words of simi- 
lar import to refer to any amount which is in excess of the price 
at which substantial (that is, not isolated or insignificant) sales 
of such merchandise have been made by the respondent at retail 
in the recent regular course of its business; or otherwise mis- 
representing the price at which substantial (that is, not isolated 


or insignificant) sales of such merchandise have been made by the 


respondent. 
2. Advertising the words "manufacturer's list price,” "sug- 
gested list price," "factory suggested retail price,” or words of 


Similar import, to refer to any amount which is in excess of the 
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price or prices at which substantial (that is, not isolated or insig- 
nificant) sales of such merchandise have been made in the trade 
area where the representation is made or otherwise misrepresent- 
ing the price at which substantial (that is, not isolated or insignifi- 
cant) sales of merchandise have been made in the trade area; pro- 
vided, however, that this order shall not apply to point-of-sale of- 
fering and display of merchandise which is preticketed by the manu- 
facturer or distributor thereof and the obliteration or removal of 


which preticketed price is impossible or impractical. 


[1744] 

3. Representing in any manner that by purchasing any of its 
merchandise, customers are afforded savings amounting to the dif- 
ference between respondent's stated selling price and any other 
price used for comparison with that price, unless the comparative 
price used represents the price at which substantial (that is, not 
isolated or insignificant) sales of such merchandise have been made 
in the trade area involved or is the price at which substantial (that 
is, not isolated or insignificant) sales of such merchandise have 
been made by respondent at retail in the recent regular course of 


its business. 


TWO: The Commission agrees that its counsel will join with PE- 


TITIONER's counsel to petition the United States Court of Appeals for the 
District of Columbia Circuit to modify its order to the same general lan- 
guage contained in the Commission's order. 

THREE: PETITIONER will withdraw its petition for writ of certi- 
orari., 

FOUR: After the petition is withdrawn and the Commission's pres- 
ent order has become final, PETITIONER will petition the Commission to 
modify said order to read as set forth in paragraph ONE above and the 
Commission will so modify. 

FIVE: Counsel for the Commission and counsel for the PETITION- 
ER will join in filing a petition with the United States Court of Appeals for 
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the District of Columbia Circuit to modify its order to reflect the modi- 


fied order of the Commission, 


We realize that the procedure suggested herein may be unique and 


require some study and modification. We also realize that the Commis- 


sion and its staff may desire to study carefully the suggested modified 
order. We shall be glad to discuss either or both of them further with 
such representatives of the Commission and the Office of the Solicitor 


General of the United States as may be designated. 


[1745] 


Since time is an important element in this matter, we would ap- 
preciate your earliest advice on the matters set forth herein. 
Iam enclosing five copies of this letter in the event you should de- 


sire to circulate it to the individual Commissioners. 


Respectfully submitted, 
DANZANSKY & DICKEY 


By /s/ Raymond R. Dickey 
Counsel for GIANT FOOD INC. 


RRD/las 


[1746] 


EXHIBIT B 


March 3, 1964 
Raymond R, Dickey, Esq. 


Danzansky & Dickey 
1120 Connecticut Avenue, N. W. 
Washington, D. C. 20036 


Re: Giant Food Inc. v. Federal Trade 
Commission, Supreme Court No. 745 — 
FTC Docket 7773 
Dear Mr. Dickey: 

Receipt is acknowledged of your letter of February 17, 1964, in 
which you offer to withdraw your petition for a writ of certiorari upon 
the condition that the Commission agree to modify its order in accore- 
ance with the proposed order appearing on pages 3 and 4 of your letter. 

In the interest of clarifying paragraph 2 of the order, the Commis- 
sion agrees that a proviso should be added for the purpose of making 
clear that the order does not apply to point-of-sale offering and display 


of merchandise which is pre-ticketed by the manufacturer or distributor 


thereof and the obliteration or removal of which pre-ticketed price is 


impossible or impractical. 

Accordingly, if your petition for a writ of certiorari is withdrawn 
and you thereafter file with the Commission an appropriate petition to 
re-open the proceeding, the Commission will modify paragraph 2 of the 
order by adding thereto a proviso to the effect stated above. At that time 
the Commission will make such modifications in the order as are neces- 
sary to make the order conform to the newly revised Guides Against De- 
ceptive Pricing of January 8, 1964. 

Following the modi’ .:ation of the order by the Commission, the Com- 
mission will not oppose a motion filed with the United States Court of Ap- 
peals for the District of Columbia Circuit to modify the Court's decree so 


as to reflect the modified order of the Commission. 


[1746] 
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By direction of the Commission, Commissioner MacIntyre not par- 
ticipating. 


/s/ Joseph W. Shea 
Secretary 


JBT/ag 


[1747] 
[Rec'd-FTC-Mar. 13, 1964] EXHIBIT C 


IN THE SUPREME COURT OF THE UNITED STATES 
October Term, 1963 


GIANT FOOD INC. 
Petitioner 
Vv. 


FEDERAL TRADE 
COMMISSION 


Respondent 


) 
) 
) 
) 
) 
) 
) 
) 
) 


MOTION TO DISMISS 


Petitioner, in conformity with Rule 60 of the Rules of this Court, 
moves the Court for an Order dismissing the petition for writ of certio- 
rari in the above-captioned matter, and for grounds therefor asserts as 
follows: 

1, The petition for writ of certiorari was filed in this Court on 
January 10, 1964; 

2. Thereafter, but before the date on which the respondent's an- 
swer was due, the respondent, with the consent of the petitioner, obtained 
an extension of time to March 13 within which to answer the petition; 

3. On February 17, 1964, the petitioner after conferring with staff 
members of the respondent, filed with the respondent a letter in which it 


proposed a withdrawal of the petition on 
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the condition that the Commission modify the order which is the subject 
of the petition in a manner proposed in petitioner's letter to respondent. 
4, On March 3, 1964, the respondent acknowledged receipt of the 

petitioner's communication of February 17, 1964 and advised petitioner 
in substance that the respondent would favorably entertain a petition 


modifying its order to conform to petitioner's requests in light of the 


Commission's newly revised Guides against Deceptive Pricing dated 


January 8, 1964; 
5. Inasmuch as the petition in the above-captioned matter is di- 

rected primarily t< the scope and terms of the respondent's order and 

inasmuch as the Commission has now indicated its intent to modify the 

order as aforesaid and inasmuch as a substantial measure of the relief 

requested by the petition has now been, or will be, obtained as a result 

of the respondent's agreement, the petitioner requests dismissal of its 

petition. 

WHEREFORE, petitioner respectfully prays that an Order be en- 

tered dismissing the above-captioned petition for writ of certiorari as 

prayed for herein. 

Respectfully submitted, 

/s/ Raymond R. Dickey 

/s/ Bernard Gordon | 

Of Counsel: 


Robert F. Rolnick 

DANZANSKY & DICKEY 
Suite 1010 Bender Building 
1120 Connecticut Avenue 
Washington 36, D. C. 


[Certificate of Service] 


EXHIBIT D 


March 23, 1964 


Raymond R. Dickey, Esq. 
Danzansky & Dickey 

1120 Connecticut Avenue, N.W. 
Washington, D. C. 20036 


Re: Giant Food Inc. v. Federal Trade 
Commission, Supreme Court No. 745 — 
FTC Docket 7773 


Dear Mr. Dickey: 


The Commission has received a copy of your motion to dismiss the 
petition for a writ of certiorari in this matter in which you state that the 
Commission by its letter of March 3, 1964, "advised petitioner in sub- 
stance that the respondent [Commission] would favorably entertain a pe- 
tition modifying its order to conform to petitioner's requests in light of 
the Commission's newly revised Guides Against Deceptive Pricing dated 
January 8, 1964." 

To avoid any possibility of a misunderstanding on your part you are 
advised that, while the Commission by its letter of March 3, 1964, agreed 
to add a proviso to paragraph 2 of the Commission's order in substantial- 
ly the terms proposed by you, the Commission did not agree to modify its 
order in other respects so as to conform to your requests. The Commis- 
sion did agree in its letter of March 3, 1964, that it "will make such modi- 
fications in the order as are necessary to make the order conform to the 
newly revised Guides Against Deceptive Pricing of January 8, 1964." 

Copies of this letter are being mailed to the Solicitor General of the 
United States and to the Clerk of the Supreme Court of the United States. 


Sincerely yours, , 


/s/ J. B. Truly 
Acting General Counsel 
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[Rec'd-FTC-Mar. 30, 1964] | EXHIBIT E 


IN THE SUPREME COURT OF THE UNITED STATES 
October Term, 1963 


GIANT FOOD INC. 
Petitioner 
v. 
FEDERAL TRADE COMMSSION 
Respondent 


a ee ae ee 


AMENDED MOTION TO DISMISS 


Petitioner, in conformity with Rule 60 of the Rules of this Court, 


moves the Court for an Order dismissing the petition for writ of certio- 
rari in the above-captioned matter, and for grounds therefor asserts as 
follows: : 

1. The petition for writ of certiorari was filed in this Court on 
January 10, 1964; 


2. Thereafter, but before the date on which the respondent's an- 


swer was due, the respondent, with the consent of the petitioner, obtained 
an extension of time to March 13 within which to answer the petition; 

3. On February 17, 1964, the petitioner after conferring with stati 
members of the respondent, filed with the respondent a ‘letter in which it 


proposed a withdrawal of the petition on 


[1752] 
the condition that the Commission modify the order which is the subject 
of the petition in a manner proposed in petitioner's letter to respondent, 
4. Under date of March 3, 1964, the respondent acknowledged re- 
ceipt of the petitioner's letter of February 17, 1964, and advised petitior- 


er in pertinent part, as follows: 
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"In the interest of clarifying paragraph 2 of the order, the 
Commission agrees that a proviso should be added for the purpose 
of making clear that the order does not apply to point-of-sale offer - 
ing and display of merchandise which is pre-ticketed by the manu- 
facturer or distributor thereof and the obliteration or removal of 
which pre-ticketed price is impossible or impractical. 

Accordingly, if your petition for a writ of certiorari is with- 
drawn and you thereafter file with the Commission an appropriate 
petition to re-open the proceeding, the Commission will modify 
paragraph 2 of the order by adding thereto a proviso to the effect 
stated above. At that time the Commission will make such modifi- 
cations in the order as are necessary to make the order conform 
to the newly revised Guides Against Deceptive Pricing of January 
8, 1964. 

Following the modification of the order by the Commission, 
the Commission will not oppose a motion filed with the United States 
Court of Appeals for the District of Columbia Circuit to modify the 
Court's decree so as to reflect the modified order of the Commis- 
sion." 

5. Inasmuch as the petition in the above-captioned matter is direct- 
ed primarily to the scope and terms of the respondent's order and inas- 
much as the Commission has now indicated its intent to modify the order 
as aforesaid and inasmuch as a substantial measure of the relief request- 
ed by the petition has now been, or will be, obtained as a result of the re- 


spondent’s agreement, the petitioner requests dismissal of its petition. 


(1753] 
WHEREFORE) petitioner respectfully prays that an Order be enter- 


ed dismissing the above-:aptioned petition for writ of certiorari as prayed 


for herein. Respectfully submitted, 


Of Counsel: /s/ Raymond R. Dickey 


Robert F. Rolnick /s/ Bernard Gordon 
DANZANSKY & DICKEY 


x eK 


[Certificate of Service] [1754] 
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UNITED STATES OF AMERICA 
BEFORE FEDERAL TRADE COMMISSION 


In the Matter of 


GIANT FOOD IWNC., Docket No. 7773 
a corporation. 


ANSWER TO PETITION TO REOPEN PROCEEDINGS 


The issues presented by Respondent's Petition to Reopen Proceed- 
ings are of substantial importance in the administration of the Federal 
Trade Commission Act. Respondent should be afforded the opportunity 
to orally argue the importance of this petition before the Commission, 
and the petition should be granted. 

Commission counsel suggests in answer to Respondent's petition 
to reopen, that the proceeding need not be reopened, and, indeed, should 
not be reopened, because the Respondent's present Order now stands 
"pro tanto modified", in view of Clinton Watch Company , Docket No. 7434, 
and Art National Manufacturers Distributing Co., Inc., et al., Docket No. 
7286. Those two decisions, in which the Commission denied petitions to 
reopen, are inapplicable to the present proceeding. In neither of those 
decisions did the Commission agree, in advance, to modify the Orders 


which had been entered in those cases. 


[1756] 

In both of those cases, the Commission's Order had already become finai 
at the time the Commission adopted its newly revised Guides Against De- 
ceptive Pricing. | 

In the present proceeding, the Commission has already agreed to 
modify the Order outstanding in the above-captioned matter, and to add 
language to the Order to satisfy certain objections which the Respondent 
raised in the Petition for Writ of Certiorari to the Supreme Court of the 
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United States. This language cannot be added to the Order, and the Or- 
der cannot be modified without reopening the proceedings in this matter. 
Moreover, so-called "pro tanto” modification of the Respondent's Order, 
by interpreting that Order in light of the Commission's newly revised 
Guides Against Deceptive Pricing, cannot satisfy the Commission's obli- 
gation to modify Respondent's Order in the present proceeding inasmuch 
as the Commission's newly revised Guides do not specifically cover the 
Respondent's use and sale of preticketed merchandise. In answering the 
Respondent's Petition to Reopen these proceedings, Commission counsel 
creates the impression that Respondent's Petition for Writ of Certiorari 
was in no way predicated upon the Commission's newly revised Guides 
Against Deceptive Pricing, by asserting that there was "no allusion” to 
these Guides in the Respondent's Petition for Writ. This is not true. 
Indeed, there is, and was, specific reference to the Commission's newly 


revised Guides in the 


[1757] 
Respondent's Petition for Writ, and Respondent submits that, when the 


Commission agreed to modify its Order on the condition that Respondent 
withdraw its Petition for Writ, the Commission's agreement was predi- 
cated in part upon the fact that the Respondent had attacked the Order 
outstanding by reference to those newly revised Guides. 


Art National Manufacturers Distributing Co., Inc., et al., supra, as 
well as Filderman Corporation, Docket No. 7878, constitute substantial 
authority for vacating the Order in this proceeding insofar as the Order 
relates to the so-called "use or misuse" of the term "manufacturer's 
list price.” 

In Filderman, supra, the Commission actually dismissed a proceed- 
ing which was predicated on evidence substantially similar to the evidence 
in this proceeding. 

In Art National Manufacturers Distributing Co., Inc., the Commis- 
sion did not dismiss the proceeding and did not modify it, but it did, in the 


course of denying a petition to reopen that proceeding, advise the Respondent 


11758] 
249 


in that case, that "so long as at least 10% of all sales of such [items] 
were made at [the manufacturer's preticketed price]," the preticketed 
manufacturer's list price could be utilized. In light of this statement 
by the Commission's Secretary interpreting the newly Revised Guides, 
which were not in force at the time that the record in the proceeding 


was made and in light of the fact that the Respondent 


[1758] 
did, in the course of that record, introduce testimony showing sales at 
the manufacturer's list price, the record should be reopened, and the 


Respondent should be allowed to introduce evidence to show that at least 


10% of the sales of the items which were the subject of this proceeding 


were made at the manufacturer's list price. 

In the present proceeding, there is an Order outstanding in the 
United States Court of Appeals for the District of Columbia Circuit. 
Surely, the Commission does not have the power to "pro tanto modify” 
that Order. That Order must be modified by reopening the proceedings 
in the Court of Appeals. Modification of the Commission's present Or- 
der in the Commission is the predicate for that procedure. 

Counsel for Respondent should be afforded an adequate opportun- 
ity to argue the questions of substantial importance which are raised by 
this petition, and permission to do so is respectfully requested. The 
Commission's policy of adopting Guides with which to construe activi- 
ties of the market place does not satisfy the substantive ends which the 
Respondent sought to achieve by its Petition for Writ, and which it now 
seeks to achieve by this petition. Obviously, the Commission is at liber- 
ty to change its Guides Against Deceptive Pricing at any time. These 
Guides have no finality and, in adopting them, the Commission makes no 
attempt to conform to procedures which are essential to due process of 
law. In light of this, we believe that this proceeding should be 


[1759] 
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reopened, that the Order against the Respondent should be modified, and 
the Respondent should be allowed a full opportunity to present all of the 
factual and legal arguments for modification. 

Respectfully submitted, 

/s/ Raymond R. Dickey 

/s/ Bernard Gordon 


/s/ Robert F. Rolnick 
Counsel for Respondent 
Of Counsel: GIANT FOOD INC. 


DANZANSKY & DICKEY 


* KK 


Date: June 23, 1964. 
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ORDER REOPENING PROCEEDING 
AND PROPOSING MODIFICATION 
| OF ORDER TO CEASE AND DESIST 


COMMISSIONERS: Paul Rand Dixon, Chairman 
Philip Elman 
Everette MacIntyre 
John R, Reilly 
On April 27, 1964, respondent Giant Food Inc. filed a petition to 
reopen the proceeding for the purpose of setting aside the order hereto- 


fore entered by the Commission and affirmed by the United States Court 


of Appeals for the District of Columbia Circuit, 4 or, in the alternative, 


of modifying the order in certain respects. Complaint counsel have filed 
an answer in opposition to the petition, and respondent has filed a reply. 
Upon consideration of the foregoing, the Commission concludes that good 
cause has not been shown for setting aside the order in its entirety or 


for permitting respondent to introduce additional evidence in an effort to 
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show that no order would be justified under the standards of the Revised 


Guides Against Deceptive Pricing. Art National Manufacturers Distribut- 
ing Co., Docket No. 7286, order issued May 8, 1964. 

In considering respondent's alternative request that the order be 
modified, the Commission is aware that it has previously informed re- 
spondent by letter that it would modify paragraph 2 of the order to re- 
move one possible ambiguity, and that, further, it would make "such 
modifications in the order as are necessary to make the order 


Aas See 
1/ Giant Food Inc, v. F.T.C., 322 F.2d 977. 
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conform to the newly Revised Guides Against Deceptive Pricing of Janu- 
ary 8, 1964". After receipt of this letter respondent withdrew its peti- 
tion for certiorari with respect to the Court of Appeals’ decision that had 
affirmed the Commission order. Although the Commission has hereto- 
fore indicated that all existing pricing orders are to be construed in the 
light of the Revised Guides and that therefore explicit modification of 
such orders will not ordinarily be necessary, the unique circumstances 
of this case justify an exception. Pursuant to Section 5 (b) of the Federal 
Trade Commission Act this proceeding should be reopened for the limited 
purpose of modifying the provisions of the order to conform with the Re- 
vised Guides Against Deceptive Pricing. | 

The Commission hereby gives notice of its intention to so modify 
the order that was heretofore entered in this proceeding and that has be- 
come final upon affirmance by the Court of Appeals. The following is the 
order that the Commission now believes should be entered, 

"IT IS ORDERED that respondent GIANT FOOD INC., a Dela- 
ware corporation, and its officers, directors, agents, representa- 
tives, and employees, directly or through any corporate or other 
device, in connection with the offering for sale, sale, and distribu- 


tion of household electrical appliances, kitchen utensils, or any 


[1761] 


252 


other merchandise, in commerce, as 'commerce' is defined in the 
Federal Trade Commission Act, do forthwith cease and desist from: 

"1, Using the words ‘regular price’ or words of similar im- 
port to refer to any amount which is in excess of the price at which 
such merchandise has been sold or offered for sale in good faith by 
the respondent for a reasonably substantial period of time in the re- 
cent regular course of its business; or otherwise misrepresenting 
the price at which such merchandise has been sold or offered for 
sale by the respondent. 

"2. Using the words 'manufacturer's list price,’ 'suggested 
list price,’ ‘factory suggested retail price,' or words of similar 


import, unless the 


[1762] 
merchandise so described is regularly offered for sale at this or a 
higher price by a substantial number of the principal retail outlets 
in the trade area; provided, however, that this order shall not ap- 
ply to point-of-sale offering and display of merchandise which is 
preticketed by the manufacturer or distributor thereof and the 
obliteration or removal of which preticketed price is impossible 
or impractical. 

"3. Representing in any manner that by purchasing any of its 
merchandise, customers are afforded savings amounting to the dif- 
ference between respondent's stated price and any other price used 
for comparison with that price, unless a substantial number of the 
principal retail outlets in the trade area regularly offer the mer- 
chandisé for sale at the compared price or some higher price or 
unless respondent has offered such merchandise for sale at the 
compared price in good faith for a reasonably substantial period of 
time in the regular recent course of its business." 

Respondent may submit its comments or statement of views on these 
proposed modifications, if any, within 15 days of service of this order. 
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By the Commission. Commissioner MacIntyre does not concur 
with the action of the Commission in this instance. His: views on the is- 
sues raised by respondent's motion, which have been fully set forth in 
his statements of non-concurrence in Clinton Watch Company, et al. 
(Docket 7434, Order On Petition to Reopen Proceeding, February 17, 
1964), The Regina Corporation (Docket 8323, Order Reopening Proceed- 
ing and Modifying Cease and Desist Order, April 7, 1964) and his state- 
ment on the issuance of the Revised Guides Against Deceptive Pricing 
issued January 8, 1964, need no repetition here. 


SEAL /s/ Joseph W. Shea 
Secretary 


ISSUED: June 23, 1964 


[1763] 


EXCEPTIONS AND OPPOSITION TO ORDER REOPENING 
PROCEEDING AND PROPOSING MODIFICATION 
OF ORDER TO CEASE AND DESIST _ 

Comes now respondent in the above-captioned matter and excepts 
to and opposes so much of the order reopening the proceeding and pro- 
posing modification of the order to cease and desist as follows: 

1, That part of the order which denies respondent the right to 
introduce additional evidence to show that no order would be justified 
under the circumstances of the Commission's Revised Guides Against 


Deceptive Pricing in that: 


A. Good cause has been shown for reopening the proceeding 


for the purpose of setting aside the order in its entirety; 

B. The order which the Commission now proposes to enter 
proscribes activity and conduct which are not typified by or cognate to 
the conduct and activity which were the subject of the proceeding; and 
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C. The conduct and activities which were the subject of the 
proceeding include some but not all of the activities and conduct which 
are proscribed by the Commission's Revised Guides Against Deceptive 
Pricing. 

2. Entry of the order set forth in the Commission's "Order Re- 
opening the Proceeding and Proposing Modification of the Order to Cease 
and Desist", in that the proposed order does not conform to the Commis- 
sion's Revised Guides Against Deceptive Pricing. 

Respondent proposes the following order as an alternative: 

"IT IS ORDERED that respondent GIANT FOOD INC., a Dela- 
ware corporation, and its officers, directors, agents, representa- 
tives, and employees, directly or through any corporate or other 
device, in connection with the offering for sale, sale, and distribu- 
tion of household electrical appliances,kitchen utensils, or any other 
related merchandise, in commerce, as 'commerce' is defined in the 
Federal Trade Commission Act, do forthwith cease and desist, ex- 
cept with regard to point of sale, offering and display of merchan- 
dise which is preticketed by the manufacturer or distributor there- 
of and the obliteration or removal of which preticketed price is im- 
possible or impractical, from: 

"1, Advertising the words 'regular price’ or words of simi- 
lar import to refer to any amount which is in excess of the price at 
which substantial (that is, not isolated or insignificant) sales of such 
merchandise have been made by the respondent at retail in the re- 
cent regular course of its business; or otherwise misrepresenting 
the price at which substantial (that is, not isolated or insignificant) 
sales of such merchandise have been made by the respondent. 


[1765] 
"2. Advertising the words’ manufacturer's list price’, 'sug- 


gested list price,' 'factory suggested retail price,’ or words of 
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Similar import, to refer to any amount which is in excess of the 
price or prices at which substantial (that is, not isolated or insig- 
nificant) sales of such merchandise have been made in the trade 
area where the representation is made or otherwise misrepresent- 
ing the price at which substantial (that is, not isolated or insignifi- 
cant) sales of merchandise have been made in the trade area. 

"3, Representing in any manner that by purchasing any of 
its merchandise, customers are afforded savings amounting to the 
difference between respondent's stated selling price and any other 
price used for comparison with that price, unless the comparative 
price used represents the price at which substantial (that is, not 
isolated or insignificant) sales of such merchandise have been 
made in the trade area involved or is the price at which substan- 
tial (that is, not isolated or insignificant) sales of such merchan- 
dise have been made by respondent at retail in the recent regular 
course of its business." 

The bases for respondent's proposed order are compelling, and 
the order now outstanding should be modified accordingly. 

On January 10, 1964, two days after the Commission promulgated 
its Revised Guides Against Deceptive Pricing, respondent petitioned the 
United States Supreme Court for a Writ of Certiorari to the UnitedStates 


Court of Appeals for the District of Columbia Circuit. Giant Food Inc., 


ete a a ane ene 
In that petition, respondent raised several serious questions: (1) as to 


Petitioner, v. Federal Trade Commission, No. 745, October Term, 1963. 


the scope, meaning, and application of the order now outstanding in this 


matter; and (2) as to the effect, scope, meaning, and application of the 


Commission's Revised Guides Against Deceptive Pricing. af 


(aaa TY Hl 

xs Petitioner's references to the Revised Guides were of a limited 
nature, inasmuch as respondent's petition was already at the printers 
at the time the Commission's Revised Guides were published. Never- 
theless, respondent's petition for certiorari was predicated in part 
squarely on the Commission's Revised Guides of January 8, 1964. 
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Shortly after it filed its petition for writ in the Supreme Court, 
respondent at the instance of a representative of the Solicitor General's 
Office conferred'with members of the Commission's staff concerning 
the scope, meaning, and application of the order which was the subject 
of respondent's petition for writ. These conferences led to an exchange 
of letters pursuant to which respondent withdrew its petition for writ. 

In the exchange of correspondence leading to withdrawal of its pe- 
tition for writ, respondent proposed entry of an order substantially simi- 
lar to the order set forth above herein. The order which respondent 
proposed in this correspondence was predicated upon and conformed to 
the Commission's Revised Guides of January 8, 1964. In that corre- 
spondence, respondent also proposed, as a condition precedent to with- 
drawal of its petition, that the Commission agree to reopen this proceed- 
ing to modify the order now outstanding. 

Relying upon the exchange of correspondence, respondent withdrew 
its petition for writ and then filed a petition to reopen this proceeding be- 
fore the Commission on April 27, 1964. In view of the contents of the 
correspondence between respondent and the Commission, respondent was 
quite surprised when counsel for the Commission opposed respondent's 
petition to reopen, and respondent was even more surprised when counsel 
for the Commission argued that there was no need at all to modify the re- 


spondent's order. In opposing respondent's petition to reopen, Commission 
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counsel without proposing an order of his own took exception to the order 


proposed by the respondent and argued that, even though the Commission 
had revised the guides which it had theretofore published against decep- 
tive pricing between the date on which the Court of Appeals affirmed the 
order which is now outstanding and the date on which the respondent filed 
its Petition for Certiorari, there was no basis for modifying the order. 
Commission counsel even argued that the Revised Guides furnish no basis 
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for modifying the order now outstanding inasmuch as the respondent had 


not even "alludefd]" to the Revised Guides in its petition for writ. As 
can be seen from the most cursory examination of the respondent's peti- 
tion for writ, the latter argument is just not true. Respondent's petition 
for writ was predicated in part squarely upon the fact that the Commis- 
sion had, between the date on which the Court of Appeals affirmed the 
order now outstanding and the date on which respondent filed its petition 
for writ, revised the Guides Against Deceptive Pricing which were there- 
tofore outstanding. In its petition for writ, respondent said in pertinent 
part: | 
"The Commission on three different occasions has published 
guides against deceptive pricing practices for the asserted purpose 
of serving as ‘practical aids to the honest businessman who seeks 
to conform his conduct' to the requirements of the Act. These 
guides are not only internally inconsistent but conflict directly with 
one another. In its most recent set of guides, published on January 
8, 1964, the Commission completely dropped the standard of the 
‘usual and customary’ price (which is the touchstone of its order 
against petitioner) for a new standard which has yet to be defined. 
The ‘new guides’ 


[1768] 
prompted Commissioner MacIntyre to issue a statement Stating: 
‘The nub of the problem as I See it is that these Guides 

are not, as they purport, restatements of the law; the chang- 
es introduced here are too sweeping for that. It is fair to 
say that the Guides in many respects are sharply at variance 
with the body of the law on this subject painfully built up by 
the Commission and courts over a sumber: of decades. The 
result may well be the opposite of that intended — uncertainty 
for consumers, the businessman and the Commission's staff 
alike. ...' 


[1768] 
258 

"The ‘new guides’ emphasize the necessity for a review of 
the order. On the one hand, the order Subjects the petitioner to 
one standard of conduct (the ‘usual and customary'); all of peti- 
tioner’s competitors however, are free to adhere to another 
standard, which remains to be defined but which appears to be 
less rigorous," 

Over the arguments of Commission's counsel, the Commission 
honored its commitment to reopen this proceeding. Respondent now 
asks the Commission to fortify this commitment by modifying the order 
now outstanding in this matter to a form which conforms substantially 
to the order which the respondent proposes hereinabove. This is sub- 
stantially the same order which the respondent proposed to the Com- 
mission in correspondence leading to withdrawal of respondent's peti- 
tion for writ, and it is substantially the same order which respondent 
proposed in its petition to reopen proceedings in this matter, 

There is a vast difference between the order proposed by respond- 
ent herein and the order which the Commission proposed in its order re- 
opening this proceeding. The order which the Commission 
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proposed constitutes a substantial enlargement of the order which is now 


outstanding. Respondent submits that the changes which the Commission 
now proposes to make in the order which is now outstanding can only be 
made after a full hearing, The provisions of Section 5(b) of the Federal 
Trade Commission Act, 15 U.S.C. 45(b) specifically state that the Com- 
mission may “at any time after notice and an opportunity for hearing", 
reopen and alter, modify or set aside an order which it has theretofore 
issued, The Commission's invitation to the respondent, to submit "its 
comments, or statements, or views on these proposed modifications", 
does not satisfy the specific requirements of the Federal Trade Commis- 
sion Act, Accordingly, respondent respectfully requests an opportunity 
to be heard fully, in the event the Commission decides to enter the order 
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proposed in its order reopening this proceeding, or any other order 
which varies from the order herein proposed. 
For all of the foregoing reasons, respondent respectfully requests 
that the Commission modify the order now outstanding as hereinabove 
set forth, or in the alternative, that the Commission grant respondent 


an opportunity for hearing. 


Respectfully submitted, 


/s/ Raymond R. Dickey 
/s/ Bernard Gordon 
Of Counsel: /s/ Robert F. Rolnick 
DANZANSKY & DICKEY Counsel for meuitiones 


eK 
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MOTION FOR HEARING 


Comes now respondent and moves the Commission for an Order 
granting it a hearing on the Commission's proposed order modifying the 
order now outstanding in the above-captioned matter. For grounds there- 
for, respondent asserts that it is entitled to a full hearing on the Commis- 
Sion's proposed modification by virtue of the specific provisions of Sec- 
tion 5(b) of the Federal Trade Commission Act, 15 U.S.C. 45(b), which 
states: 

", .. After the expiration of the time allowed for filing a petition for 
review, if no such petition has been duly filed within such time, the 
Commission may at any time after notice and opportunity for hear- 
ing, reopen and alter, modify, or set aside, in whole or in part, any 
report or order made or issued by it under this section, whenever 
in the opinion of the Commission conditions of fact or of law have 


so changed as to require such action or if the public interest shall 


260 


so require; Provided, however, That the said person, partnership, 
or corporation may, within sixty days after service upon him or it 


of said report or order 


[1771] 
entered after such a reopening, obtain a review thereof in the ap- 
propriate court of appeals of the United States, in the manner pro- 
vided in subsection (c) of this section . se 
Respectfully submitted, 
/s/ Raymond R. Dickey 
/s/ Bernard Gordon 
Of Counsel: /s/ Robert F. Rolnick 


DANZANSKY & DICKEY Counsel for Petitioner 


Ke 
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[Rec'd-FTC-July 21, 1964] 


ANSWER TO MOTION FOR HEARING AND TO 

EXCEPTIONS AND OPPOSITION TO ORDER 

REOPENING PROCEEDING AND PROPOSING 
MODIFICATION OF ORDER TO CEASE AND DESIST 

This is an answer to respondent's motion for hearing filed July 17, 
1964 and to respondent's exceptions and opposition to the Commission's 
order reopening proceeding and proposing modification of order to cease 
and desist, also filed July 17, 1964. 

In brief, the Bureau of Deceptive Practices opposes both of respond- 
ent's motions for the reason that the Commission is asked, once more, to 
consider that which it has already reviewed and ruled upon. 

Respondent sets forth nothing new or compelling in its latest plead- 
ings. The order now proposed by respondent is, by its own admission, 
substantially the same order which respondent proposed to the Commission 
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in correspondence leading to the withdrawal of its petition for writ of 
certiorari to the Supreme Court and is substantially the same order 
which respondent proposed to the Commission in its petition to reopen 
proceedings in this matter. Parenthetically, it should be noted that re- 
spondent has changed the ordering paragraph to include the proviso re- 
garding preticketed merchandise formerly included as part of paragraph 
2 of respondent's proposed order. Respondent also moved in its prior 


petition and reply for a full hearing. 
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It is almost unnecessary to point out that the Commission has pre- 
viously considered all that respondent now urges and has ruled that"... 
good cause has not been shown for setting aside the order in its entirety 
or for permitting respondent to introduce additional evidence in effort to 
show that no order would be justified under the standards of the Revised 
Guides Against Deceptive Pricing." Giant Food, Inc., Docket 7773, Or- 
der issued June 23, 1964. By the terms of its proposed modified order, 
the Commission implicitly considered and rejected respondent's own pro- 
posed modified order. 

Because respondent has offered no new and compelling reasons for 
modification of the outstanding order, no purpose would be served by a 
hearing on the Commission's proposed modified order. Because respond- 
ent has offered substantially the same proposed order that it has previous- 
ly urged on two previous occasions, and because the Commission has re- 
jected this said proposed order, the Bureau opposes respondent's excep- 


tions. 


Respectfully submitted, 


/s/ Daniel J. Murphy (JAM) 
Director, 
Bureau of Deceptive Practices. 
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ORDER MAKING FINAL MODIFICATIONS 
OF ORDER TO CEASE AND DESIST 


COMMISSIONERS: Paul Rand Dixon, Chairman 
Philip Elman 
Everette MacIntyre 
John R. Reilly 
On June 23, 1964, the Commission issued a notice of its intention 
to modify the cease and desist order in the above-captioned matter. The 
Commission afforded respondent an opportunity to submit any comments, 
argument or statement of views with respect to the proposed modifica- 
tions. On July 17, 1964, respondent submitted a document entitled "'ex- 
ceptions and opposition to order reopening proceeding and proposing 
modification of order to cease and desist" and an accompanying "motion 
for hearing". The Commission has considered each of these documents 
as well as the answer filed by complaint counsel and has concluded that 
its proposed modification of the order should be made final. 
The Commission stated in its June 23 order that despite its general 
rule of not expressly modifying outstanding cease and desist orders to 
make them conform with the language of its revised Guides Against De- 


ceptive Pricing, it would do so in this case because of respondent's pos- 


sible reliance upon certain statements contained in a letter from the Com- 
mission. The modified order that the Commission proposed on June 23 
constitutes a substantial relaxation of the requirements of the order now 
outstanding against respondent. The Commission has nonetheless given 
full consideration to the respondent's various objections to such a modifi- 


cation of the order. 


[1775] 
Respondent contends, first, that the proposed modification differs 
in some of its terms from the order that it has urged upon the Commis- 
sion on several occasions subsequent to the adoption of the revised Guides. 


({1776] 
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The Commission, however, has heretofore clearly informed respondent 
that it has made no commitment whatever to enter a modified order in 
the particular form requested by respondent. 

Respondent further contends that the Commission's proposed modi- 
fication "constitutes a substantial enlargement of the order which is now 
outstanding", "proscribes activity and conduct which are not typified by 
or cognate to the conduct and activity which were the subject of the pro- 
ceeding", and is inconsistent with the revised Guides. Respondent has 
not advised the Commission of its specific reasons for believing the Com- 
mission's order to be subject to these objections or indicated the particu- 
lar portions of the order to which the objections are intended to apply. 
Despite the lack of such assistance from respondent, the Commission 
has re-examined its proposed modifications and concluded that they cor- 
rectly adapt the principles of the revised Guides to the types of unlawful 
conduct in which respondent engaged. : 


In the Commission's view no purpose would be served by affording 


respondent a further opportunity to argue its objections to the proposed 
modifications. The provision in the Commission's previous order that 
respondent might submit whatever comments, argument or statement of 
views it desired has fully satisfied the requirements of Section 5(b) of the 
Federal Trade Commission Act for "notice and opportunity for hearing”, 
Cf. Federal Communications Commission v. WJR, The Goodwill Station, 
337 U.S. 265 (1949). In view of the substantial public interest in this pro- 
ceeding, the Commission concludes that the standards of conduct to which 
respondent will be expected to adhere should be clearly and definitely es- 
tablished without further delay. Accordingly, : 

IT IS ORDERED by the Commission that respondent's motion for 
hearing be, and it hereby is, denied. 


[1776] 
IT IS FURTHER ORDERED that the order to cease and desist here- 
tofore entered in this proceeding be, and it hereby is, modified to provide 


as follows: 
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"IT IS ORDERED that respondent GIANT FOOD INC., a Dela- 
ware corporation, and its officers, directors, agents, representa- 
tives, and employees, directly or through any corporate or other 
device, in connection with the offering for sale, sale, and distribu- 
tion of household electrical appliances, kitchen utensils, or any 
other merchandise, in commerce, as ‘commerce’ is defined in the 
Federal Trade Commission Act, do forthwith cease and desist from: 

"1, Using the words 'regular price’ or words of similar 
import to refer to any amount which is in excess of the price at 
which such merchandise has been sold or offered for sale in good 
faith by the respondent for a reasonably substantial period of time 
in the recent regular course of its business; or otherwise misrep- 
resenting the price at which such merchandise has been sold or 
offered for sale by the respondent. 

"2. .Using the words ‘manufacturer's list price,’ ‘suggested 
list price,’ 'factory suggested retail price,’ or words of similar 
import, unless the merchandise so described is regularly offered 
for sale at this or a higher price by a substantial number of the 
principal retail outlets in the trade area; provided, however, that 
this order shall not apply to point-of-sale offering and display of 
merchandise which is preticketed by the manufacturer or distribu- 
tor thereof and the obliteration or removal of which preticketed 
price is impossible or impractical. 

"3. Representing in any manner that by purchasing any of 
its merchandise, customers are afforded savings amounting to the 
difference between respondent's stated price and any other price 


used for comparison with that price, unless 


(1777] 
a substantial number of the principal retail outlets in the trade area 


regularly offer the merchandise for sale at the compared price or 
some higher price or unless respondent has offered such merchan- 
dise for sale at the compared price in good faith for a reasonably 


[1777] 
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substantial period of time in the regular recent course of its busi- 


ness." 


IT IS FURTHER ORDERED that respondent Giant Food Inc. shall, 
within sixty (60) days after service upon it of this order, file with the 
Commission a report, in writing, setting forth in detail the manner and 
form in which it has complied with the order to cease and desist con- 
tained herein. | 

By the Commission. Commissioner MacIntyre does not concur 
with the action of the Commission in this instance. His views on the is- 
sues raised by respondent's motion, which have been fully set forth in 
his statements of non-concurrence in Clinton Watch Company, etal, 
(Docket 7434, Order on Petition to Reopen Proceeding, February 17, 
1964), The Regina Corporation (Docket 8323, Order Reopening Proceed- 
ing and Modifying Cease and Desist Order, April 7, 1964) and his state- 
ment on the issuance of the Revised Guides Against Deceptive Pricing 


issued January 8, 1964, need no repetition here. 


SEAL 


/s/ Joseph W. Shea. 
Secretary 


ISSUED: August 5, 1964 
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No. 18,945 


GIANT FOOD INC., 
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FEDERAL TRADE COMMISSION, 
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On Petition for Review of 
Final Order to Cease and Desist 


BRIEF FOR PETITIONER 


JURISDICTIONAL STATEMENT 


This Court has jurisdiction of this petition and proceeding by 


virtue of subsections (c) and (d) of Section 5 of the Federal Trade Com- 
mission Act, 38 Stat. 719, as amended, 15 U:S.C. 45(c), 45(d), inasmuch 


2 


as the petition is to review, set aside or modify an order of the Federal 
Trade Commission. The acts and practices giving rise to the order oc- 
curred within the District of Columbia. The petitioner does business 


within the District of Columbia. 


STATEMENT OF THE CASE 


The administrative proceedings from which the appeal arises date 
back to February 1960 when the Federal Trade Commission issued a 
complaint charging the petitioner with having misused the terms "regu- 
lar price’ and "manufacturer's list price” in violation of Section 5 of 
the Federal Trade Commission Act in connection with the newspaper ad- 


vertisements of housewares and small electrical appliances. 


After a series of hearings, a Commission hearing examiner enter- 
ed an order broadly proscribing petitioner's practice of using the terms 


“regular price" iand "manufacturer's list price’. (J.A. 67) 


The full Commission affirmed the Examiner's decision but modi- 
fied the Examiner's order. In its order, the Commission directed the 


petitioner to cease and desist from (J.A. 73): 


"(1) Using the words ‘regular price’, or 
words of similar import, to refer to any amount 
which is in excess of the price at which such mer- 
chandise has been usually and regularly sold by 
the respondent at retail in the recent, regular 
course of its business; or otherwise misrepre- 
senting the respondent's usual and customary re- 
tail selling price of such merchandise; 


"(2) Using the words 'manufacturer's list 
price’, ‘suggested list price’, 'factory suggested 
retail price’, or words of similar import, to refer 
to any amount which is in excess of the price or 
prices at which such merchandise is usually and 
customarily sold in the trade area where the repre- 
sentation is made; or otherwise misrepresenting 
the usual and customary retail selling price or 
prices of such merchandise in the trade area; 
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"(3) Representing in any manner that, by pur- 
chasing any of its merchandise, customers are afford- 
ed savings amounting to the difference between re- 
Spondent's stated selling price and any other price 
used for comparison with that selling price, unless 
the comparative price used represents the price at 
which the merchandise is usually and customarily 
sold at retail in the trade area involved, or is the 
price at which such merchandise has been: usually 
and regularly sold by respondent at retail in the re- 
cent, regular course of its business." 

This Court affirmed the Commission's decision and directed en- 


forcement of the Commission's order in 322 F 2d 977 (CA D.C., 1963). 


After this Court's decision, petitioner applied to the Supreme Court 
of the United States for a writ of certiorari, asserting that the Commis- 
sion's order was not "'sufficiently clear and precise to avoid raising ques- 
tions as to [its] application and meaning" : and that the Commission's 
order was not "tailored... [to] meet the legitimate needs of the case" 
and "strictly to cope with the threat of future violations identical with or 
like or related to the violations"’ which petitioner was "found to have com- 


2 
mitted," 


The day preceding the day on which petitioner applied fer certio- 
rari, the Federal Trade Commission published a set of newly revised 
“Guides” covering, among other things, the use of the terms "regular 


price’ and "manufacturer's list price’. The newly revised "'Guides” 


3 
were ‘sharply at variance" with the two separate sets of ''Guides" which the 


1 Federal Trade Commission v. Henry Broch & Co.. 368 U.S. 360, 368, §2 S.Ct 
431. 430 (1962). 


2 Federal Trade Commission v. Henry Broch & Co., supra 


3 The newly revised Guides prompted Commissioner MacIntyre to dissent from 
their publication, stating: 
"The nub of the problem as I see it is that these Guides 
are not, as they purport, restatements of the law; the changes 
introduced here are too sweeping for that. It is fair to say 
that the Guides in many respects are sharply at variance with 
the body of the law on this subject painfu'ly built up by the Com- 
mission and courts over a number of decades. The result may 
well be the opposite of that intended — uncertainty ‘for consumers. 
the businessman and the Commission's staff alike. . ." 
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Commission had previously promulgated, as well as with the order 


which the Commission had entered, and this Court had affirmed, 


against petitioner. 


In the newly revised Guides, the Commission dropped the standard 
of the "usual and customary price’ which was the touchstone of its order 
against petitioner, for a new standard which has yet to be defined by any 
decisional authority or by the Commission itself. Subsequent to publi- 
cation of the newly revised "Guides" (which the Commission adopted 
without formal hearings), Commissioner Dixon let it be known that all 
outstanding existing orders covering the use of the terms "regular price" 
and "manufacturer's list price’ would be interpreted in light of the new 
"Guides". (J.A. 237) 


While petitioner's application for certiorari was pending, the peti- 
tioner and representatives of the Commission engaged in protracted ne- 
gotiations in which it was finally agreed that if petitioner withdrew its 
application for certiorari, the Commission would favorably entertain a 
petition to reopen the proceedings before the Commission so that the 
Commission's order against petitioner could be modified to correct cer- 
tain deficiencies and to conform the order to the appropriate provision 
of the newly revised "Guides". (J.A. 236-246) 


Petitioner moved to dismiss its application for writ of certiorari, 
and thereafter promptly moved the Commission to reopen the proceed- 
ings before the Commission. The Commission then reopened the pro- 
ceedings. (J.A. 250) In its reopening order, the Commission proposed 
a modified order and invited petitioner to comment upon its terms. The 
provisions of the proposed modified order varied from the provisions 
of the Commission's newly revised "Guides" as well as from an order 
which petitioner had proposed in negotiations leading to dismissal of its 
application for certiorari. In pertinent part the proposed order directed 


petitioner to cease and desist from: 
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"1. Using the words ‘regular price’ or words 
of similar import to refer to any amount which is in 
excess of the price at which such merchandise has 
been sold or offered for sale in good faith by the re- 
spondent for a reasonably substantial period of time 
in the recent regular course of its business; or other- 
wise misrepresenting the price at which such mer- 
chandise has been sold or offered for sale by the re- 
spondent. 


"2. Using the words ‘manufacturer's list 
price’, 'suggested list price’, 'factory suggested re- 
tail price', or words of similar import, unless the 
merchandise so described is regularly offered for 
sale at this or a higher price by a substantial number 
of the principal retail outlets in the trade area; pro- 
vided, however, that this order shall not apply to 
point-of-sale offering and display of merchandise 
which is preticketed by the manufacturer or distribu- 
tor thereof and the obliteration or removal of which 
preticketed price is impossible or impractical. 


"3, Representing in any manner that by pur- 
chasing any of its merchandise, customers are afford- 
ed savings amounting to the difference between re- 
spondent's stated price and any other price used for 
comparison with that price, unless a substantial num- 
ber of the principal retail outlets in the trade area 
regularly offer the merchandise for sale at the com- 
pared price or some higher price or unless respond- 
ent has offered such merchandise for sale at the com- 
pared price in good faith for a reasonably substantial 
period of time in the regular recent course of its busi- 
ness,"' i 


Petitioner excepted and objected to the form of the order reopening 


the proceedings before the Commission, to the terms of the proposed 


modified order, and moved for a hearing. (J.A. 253 et seq.) 


The Commission then made its proposed modified order final. (JA. 
262). Inthe course of the order making the proposed order final, the Commis- 
sion also denied petitioner's motion for a hearing, asserting that its in- 
vitation to petitioner to "submit whatever comments, arguments, or 
statement of views it desired... fully satisfied the requirement of Sec- 
tion 5(b) of the Federal Trade Commission Act for ‘notice and opportunity 


roy 


for hearing’. 


6 
STATUTES INVOLVED 


Sections 5(a)(1) and 5(b) of the Federal Trade Commission Act, 38 
Stat. 719, as amended, 15 U.S.C. 45: 


"Sec. 5. (a)(1) Unfair methods of competition 
in commerce, and unfair or deceptive acts or prac- 
tices in commerce, are hereby declared unlawful. "' 


"Sec. 5. (b) ... After the expiration of the 
time allowed for filing a petition for review, if no 
such petition has been duly filed within such time, the 
Commission may at any time, after notice and oppor- 
tunity for hearing, reopen and alter, modify, or set 
aside, in whole or in part, any report or order made 
or issued by it under this section, whenever in the 
opinion of the Commission conditions of fact or of 
law have so changed as to require such action or if 
the public interest shall so require..." 


SUMMARY OF ARGUMENT 


The Commission's invitation to petitioner to "submit whatever com- 


ments, arguments, or statement of views it desired" did not satisfy the 


requirements of Section 5(b) of the Federal Trade Commission Act to af- 
ford petitioner "opportunity for hearing" in any sense. Petitioner was 
denied the hearing to which it was clearly entitled under the statute. More- 
over, the Commission was acting without color of right and contrary to its 
Congressional mandate when it modified petitioner's order without a hear- 
ing, inasmuch as the Federal Trade Commission Act specifically required 


the hearing which the Commission denied. 


Had petitioner been granted a hearing, it would have adduced evi- 
dence to show that the Commission's order was defectively vague, ambig- 
uous and unreasonable, thereby demonstrating the invalidity of the order 
itself, 


In view of the foregoing, the Commission's order should be wholly set 
aside and the proceeding should be remanded to the Commission to grant 


petitioner the hearing which the Federal Trade Commission Act requires. 


7 
ARGUMENT 
L 


THE COMMISSION EXCEEDED ITS CONGRESSIONAL MANDATE 
BY REFUSING TO GRANT PETITIONER A HEARING PRIOR 
TO MODIFICATION OF THE PETITIONER'S ORDER 

The Commission's modified order was entered without regard to 
the statutory procedure specifically spelled out by Congress in the Fed- 
eral Trade Commission Act, Indeed, the procedure which the Commis- 
sion followed in entering the modified order was exactly contrary to the 
statute. The statute provides that "... the Commission may at any time, 
after notice and opportunity for hearing, reopen and alter, modify, or set 
aside, in whole or in part, any report or order made or issued by it un- 


der this section. . ."" (italics supplied). 


The Commission's error in failing to conform to the statutory pro- 
cedure was aggravated by the fact that petitioner moved for a hearing 
prior to entry of the Commission's order. The Commission denied peti- 
tioner's motion for hearing and entered its modified order, asserting 
that "no purpose would be served by affording [petitioner] a further op- 
portunity to argue its objections to the proposed modifications”. Peti- 
tioner had been invited to submit ''whatever comments, argument or 
statement of views it desired", and this, the Commission said, "'fully 
satisfied the requirement of Section 5(b) of the Federal'Trade Commis- 


sion Act for ‘notice and opportunity for hearing'." 


The Commission's approach is without merit. The hearing which 


the provisions of Section 5(b) of the Federal Trade Commission Act con- 
templates is not simply the opportunity at a hearing to argue the merits 
or an interpretation of the existing record, but also to present evidence. 
See, ¢.g., Londoner v. Denver, 210 U.S, 373, 28S. Ct. 708 (1908); Cham- 
ber of Commerce v. Federal Trade Commission, 13 F.2d 673 (C.A, 8, 
1926); Powhatan Mining Co. v. Ickes, 118 F.2d 105 (C.A, 6, 1941); Morgan 
v. United States, 298 U.S. 468, 56 S. Ct. 906 (1936); E. B. Muller & Co. v. 


Federal Trade Commission, 142 F.2d 511 (C.A. 6, 1944), Had petitioner 
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been allowed to introduce evidence, it would have demonstrated that the 
Commission's order was defectively vague and imposed an unreasonable 
burden on the petitioner. The modified order, for example, imposes on 
the petitioner the substantial burden of determining, if indeed it can be 
determined, whether merchandise having a manufacturer's list price (1) 
nas been regularly offered for sale at the list or a higher price (2) bya 
substantial number (3) of the principal retaii outlets (4) in the trade 
area prior to using the term "manufacturer's list price’. Thus, under 
the modified order, petitioner is compelled to make a market survey of 
thousands of items which manufacturers advertise in magazines of na- 
tional circulation at “list” prior to affirmatively using the term in any 
manner, Even then, as will be shown below, the petitioner may not have 
satisfied the vague standards of the order. Petitioner sought a hearing 
precisely because it wanted to factually show the Commission the impos- 


sible conditions of the order. 


In denying petitioner a hearing, the Commission erroneously re- 
lied upon Federal Communications Commission v. WJR, The Goodwill 
Station, 337 U.S. 265, 69 S. Ct. 1097 (1949). That decision is not in point. 
That case involved nothing more than a question of the right to orally 


argue a petition for reconsideration. In denying oral argument, the Com- 


munications Commission was not overriding, as the Commission is here, 


the express terms of a statute. 


The precise point in issue in this case is neither novel nor without 
precedent. In Civil Aeronautics Board v. Delta Air Lines, Inc., 367 U.S. 
316, 81S, Ct. 1611 (1961), the Supreme Court of the United States held 
that the Civil Aeronautics Board could not enter an order amending a 
certificate which it had previously issued without following the statutory 
procedure spelled out in the Federal Aviation Act which specifically re- 
quired "notice and hearing". The Court held that under that statute a 
hearing was essential to the amendatory order stating: 


"The Board also argues that respondent ‘in 
substance’ enjoyed the hearing contemplated by 
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§401(g) because the matters impelling the Board to change 
its mind were matters that had been thrashed out during 
the hearings on the original certificate. However, this con- 
tention assumes a fact that we do not have before us — that 
a hearing would not have disclosed any further evidence 

or, perhaps more importantly, any post-certification events 
weighty enough to alter the Board's thinking.” (at 331). 


Civil Aeronautics Board v. Delta Airlines, Inc. compels the con- 


clusion that the Commission acted without authority in entering its 


modified order in the case at bar. 


Il. 


THE COMMISSION'S MODIFIED ORDER IS 
DEFECTIVELY VAGUE AND UNREASONABLE 


The modified order entered by the Commission requires the peti- 
tioner to determine four things prior to using the term "manufacturer's 
list price’. Under the modified order, petitioner must determine 
whether (1) the merchandise has been"regularly" offered for sale at list 
(2) by a "substantial number" of (3) the "principal" retail outlets in 
(4) the "trade area’. If merchandise satisfies these four conditions, 
petitioner can use the term ''manufacturer's list price’ in offering that 


merchandise for sale; if not, petitioner cannot use the term. 


The four standards in the Commission's order are neither "clear" 
nor "precise". As aresult, serious questions are raised as to the 
meaning and application of the Commission's order. What, for example, 
are the "principal" retail outlets to which the Commission refers in 
its order? Are they the three or four retail concerns doing the largest 
volume of business in the Washington Metropolitan Area, or are they 
the three or four retail concerns doing the largest volume of business 
in given articles of merchandise in the Washington Metropolitan Area? 
If the former, it is possible that these three or four outlets do not even 
sell the merchandise with which petitioner uses the term '"manufac- 


turer's list price’. If the latter, it is apparent that petitioner has no 
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way of knowing what these "principal" retail outlets are without know- 
ing the volume of the sales of any given article by all retailers as well 
as the total volume of sales of the same article in the Washington Metro- 
politan Area. In the first case, petitioner cannot use the term if princi- 
pal retail outlets in the Washington Metropolitan Area do not sell the 


merchandise, even if the merchandise is offered by others at list in the 


area of petitioner’s operations. * In the second case, the factual data 


essential to determining the existence of the conditions of the order are 
not available. Under the Commission's modified order, petitioner is 
left to guess not only at the meaning of the Commission's order, but also 
at the factual data essential to determining whether any given use of the 
term "list price” conforms to or is at odds with the order of the Com- 


mission. 


The difficulties which are inherent in the Commission's order are 
apparent. The order does not give petitioner fair notice of the acts and 
practices which will subject petitioner to the severe penalties which the 
Federal Trade Commission Act prescribes. Under the circumstances, 
where the penalties are so severe, the Commission's order should be 
set aside. Petitioner should not be forced to proceed at its peril or 
wait for advice from the Commission as to the meaning of the Commis- 
sion’s order. This is especially the case where the Commission has 
altered its position substantially on three separate occasions in promul- 
gating three separate sets of Guides governing the use of the terms 
"regular price” and "manufacturer's list price", all of which were 


presumably predicated on the same words in the same statute. 


5 The Commission's order leaves unanswered the question of whether under 
such circumstances petitioner would have violated the provisions of the Federal 
Trade Commission Act or the Commission's order by using the term 'manufac- 
turer’s list price”. 
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CONCLUSION 


For the foregoing reasons, petitioner respectfully prays that the 
modified order entered by the Federal Trade Commission be wholly set 
aside and that the proceedings be remanded to the Commission for a 


hearing in conformity with the appropriate provisions of the Federal 


Trade Commission Act. 


Respectfully submitted, 


RAYMOND R. DICKEY 
BERNARD GORDON 
ROBERT F. ROLNICK 
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Of Counsel: 
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1120 Connecticut Avenue, N. W. 
Washington 36, D.C. 
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United States Court of Appeals 
For the District of Columbia Circuit 


No. 18,945 


GIANT Foop INC., PETITIONER 
v. 


FEDERAL TRADE COMMISSION, RESPONDENT 


On Petition To Review An Order 
of the Federal Trade Commission 


BRIEF FOR RESPONDENT 


COUNTERSTATEMENT OF THE CASE 


This case is before the Court upon a petition to 
review a modified order issued by the Federal Trade 
Commission directing petitioner, Giant Food Inc., to 
cease and desist from engaging in certain deceptive 
acts and practices and unfair methods of competi- 
tion in violation of the Federal Trade Commission 
Act. 


(1) 


2 


Giant Food Inc., a Delaware corporation, operates 
a chain of retail stores in Maryland, Virginia and the 
District of Columbia, located primarily in the Wash- 
ington Metropolitan Area. Most of the outlets are 
“Giant Food” stores; some are designated “Super 
Giant.” A “Super Giant” combines all of the attri- 
butes of a super market and department store. It 
sells food, food products, and non-food products which 
would normally be found in a large chain grocery; 
small durable consumer goods, such as housewares and 
electrical appliances; durable goods; and soft goods, 
including clothing, drugs and soaps. 

On January 4, 1960, the Federal Trade Commission 
issued a complaint in which it charged that petitioner 
had published advertisements containing false and 
misleading representations as to the comparative 
prices of various products which it offered for sale 
(JA 12-18). 

The complaint alleged that by the use of such terms 
as “Reg. Price,” “Regular Price,” etc., petitioner 
represented that it had sold certain products at such 
price “in the recent, regular course of its business,” 
and that such representations were false and decep- 
tive. The complaint also alleged that through the use 
of such terms as “Mfg. List,” “Mfr. List,” and 
“Manufacturer List Price,” petitioner had repre- 
sented that certain products were “usually and cus- 
tomarily sold at retail’ at such price, when in fact 


The Joint Appendix in this case is a continuation of the 
Joint Appendix in Giant Food Inc. v. Federal Trade Com- 
mission, D.C. Cir. No. 17,269 (by order of the Court dated 
December 4, 1964). 
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this price was “substantially in excess of” the usual 
and customary price. Thus, it was charged, pur- 
chasers of these products were not afforded savings 
corresponding to the difference between the higher 
prices designated as “Regular Price” and “Manufac- 
turer’s List Price” and the lower prices at which the 
products were offered by petitioner. 

Hearings were held on 11 days during 1960 and 
1961 before an examiner, during the course of which 
both sides adduced evidence. At the conclusion of the 
hearings, the examiner filed his initial decision in 
which he found that the allegations of the complaint 
had been sustained, concluded that petitioner had en- 
gaged in false, misleading and deceptive acts and 
practices, and entered an order to cease and desist 
(JA 46-68). Petitioner appealed to the Commission, 
and, after hearing the matter on briefs and oral 
argument, the Commission made its own findings and 
conclusions, and issued its own order to cease and 
desist (JA 68-74). In an accompanying opinion the 
Commission set forth the reasons for its decision 
(JA 75-97). 

Thereupon, Giant Food Ine. filed in this Court a 
petition to review and set aside the Commission’s 
order. After briefing and argument, the Court, on 
June 13, 1963, issued its opinion in which it upheld 
the Commission’s findings and conclusions, and af- 
firmed, without modification, the order to cease and 
desist. The Court’s decision is reported at 116 U.S. 
App. D.C. 227, 322 F.2d 977 (1963). Giant, on 
January 10, 1964, filed a petition for writ of cer- 
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tiorari in the Supreme Court. Following discussions 
between counsel for both parties and representatives 
of the Solicitor General’s Office, it was agreed that 
if the petition for writ of certiorari were withdrawn, 
the Commission would make certain modifications in 
its order to cease and desist. Petitioner’s proposal to 
withdraw its petition is contained in a letter dated 
February 17, 1964, addressed to the Secretary of the 
Commission (JA 236-240). On March 3, 1964, the 
Commission advised counsel for petitioner that if the 
petition for writ of certiorari were withdrawn and 
if Giant would file a petition to reopen the proceeding, 
the Commission would modify paragraph 2 of the 
order by adding to that paragraph a proviso to make 
clear “that the order does not apply to point-of-sale 
offering and display of merchandise which is pre- 
ticketed by the manufacturer or distributor thereof 
and the obliteration or removal of which pre-ticketed 
price is impossible or impractical” (JA 241). The 
Commission also advised petitioner that it would “At 
that time ... make such modifications in the order as 
are necessary to make the order conform to the newly 
revised Guides Against Deceptive Pricing of January 
8, 1964” (JA 241). 

Petitioner filed a motion to dismiss its petition for 
writ of certiorari, which was later amended. The 
amended motion was granted by the Supreme Court 
on March 31, 1964. 

Petitioner then filed with the Commission, pursuant 
to Section 3.28 of the Commission’s Rules of Practice 
for Adjudicative Proceedings, infra, pp. 5-6, a petition 
to reopen the proceedings for the purpose of setting 
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aside or modifying the outstanding order (JA 227- 
231). Counsel for the Commission filed an answer in 
opposition to the petition to reopen (JA 232-235), and 
petitioner filed a reply (JA 247-250). On June 23, 
1964, the Commission granted Giant’s petition and 
ordered that the proceeding be reopened “for the lim- 
ited purpose of modifying the provisions of the order 
to conform with the Revised Guides Against Decep- 
tive Pricing’ (JA 250-253). The Commission also 
set forth its proposed modified order and invited 
comments by Giant on the proposed modifications. Pe- 
titioner thereupon filed its comments opposing both 
the terms of the order reopening the proceeding and 
the modified order proposed by the Commission, and 
at the same time set forth an alternative proposed 
order to cease and desist (JA 253-259). In addition, 
petitioner requested and filed a separate motion for a 
hearing on the proposed modified order (JA 259- 
260). 

On August 5, 1964, the Commission denied peti- 
tioner’s motion for further hearing, rejected the order 
which petitioner proposed, and ordered that the Com- 
mission’s proposed modifications be made final (JA 
262-265). It is this modified order which is the sub- 
ject of the petition to review filed by Giant on October 
9, 1964, and which is now before the Court for review. 


FEDERAL TRADE COMMISSION RULES OF 
PRACTICE FOR ADJUDICATIVE PROCEEDINGS 


“§ 3.28 Reopening [16 C.F.R. $3.28 (1963).] 


* * * * 
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“(b) After decision has become final. 


“(2) Whenever any person subject to a decision 
containing an order to cease and desist which has be- 
come final is of the opinion that changed conditions 
of fact or law require that said decision or order be 
altered, modified or set aside, or that the public inter- 
est so requires, such person may file with the Commis- 
sion a petition requesting a reopening of the proceed- 
ing for that purpose. The petition shall state the 
changes desired, the grounds therefor, and, when 
available, such supporting evidence and argument as 
will in the absence of a contest form the basis for a 
Commission decision on the petition. Within thirty 
(30) days after service of such a petition, the Director 
of the appropriate bureau of the Commission shall 
file an answer. 

“(3) Whenever * * *[a] petition to reopen is not 
opposed, or if opposed but the pleadings do not raise 
issues of fact to be resolved, the Commission, in its 
discretion, may decide the matter on the * * * petition 
and answer thereto, or it may serve upon the parties 
a notice of hearing, setting forth the date when the 
eause will be heard. In such a case, the hearing will 
be limited to the filing of briefs and may include oral 
argument when deemed necessary by the Commission. 
When the pleadings raise substantial factual issues, 
the Commission will direct such hearings as it deems 
appropriate, including hearings for the receipt of evi- 
dence by it or by a hearing examiner.” 


7 
SUMMARY OF ARGUMENT 


The provision of Section 5(b) of the Federal Trade 
Commission Act concerning notice and opportunity 
for hearing upon the reopening of a proceeding does 
not contemplate a full evidentiary hearing in all cir- 
cumstances. Such a hearing was not necessary in the 
instant matter where the sole purpose of the reopen- 
ing was to modify the order to cease and desist—a 
discretionary function of the Commission. In such 
circumstances, the limitation of the hearing to the 
submission of comments and written argument by pe- 
titioner was reasonable and proper. 

The Commission’s modified order is consistent with 
its revised Guides Against Deceptive Pricing and is 
designed to prohibit the deceptive practices in which 
Giant was found to have engaged. The modification of 
the order constitutes a proper exercise of discretion 
by the Commission. 


ARGUMENT 


I. The requirements of Section 5(b) of the Federal 
Trade Commission Act concerning notice and oppor- 
tunity for hearing upon the reopening of a proceed- 
ing have been fully satisfied 


Section 5(b) of the Federal Trade Commission 
Act provides for hearings in two circumstances, In 
the first instance it provides that in response to a 
complaint, a party must be afforded the opportunity 
at a hearing to show cause why an order to cease and 
desist should not be entered. Secondly, it provides 


252 Stat. 112; 15 U.S.C. § 45(b). 
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that an order to cease and desist may be altered, 
modified or sct aside, in whole or in part, after notice 
and opportunity for hearing, whenever in the opinion 
of the Commission conditions of fact or of law have 
so changed as to require such action or if the Com- 
mission believes such action is required by the public 
interest. 

Petitioner contends that “The hearing which the 
provisions of Section 5(b) of the Federal Trade Com- 
mission Act contemplates is not simply the opportuni- 
ty at a hearing to argue the merits or the interpreta- 
tion of the existing record, but also to present evi- 
dence.” In petitioner’s view, the word “hearing” ap- 
parently means in all circumstances an evidentiary 
or trial-type hearing. This contention, however, fails 
to take into consideration the different purposes which 
a hearing may serve. As one writer has stated: “Of 
great consequence is the rather elementary proposi- 
tion that the method of trial is designed for resolving 
issues of fact, and that the method of argument, not 
the method of trial, is normally the appropriate oral 
process for resolving non-factual issues of law and 
policy and discretion.” * 

There is no doubt that a full evidentiary hearing 
must be accorded a party under the first provision 
of Section 5(b), where the purpose of the hearing is 
to receive evidence and resolve disputed issues of fact 
in order to determine whether an order to cease and 
desist should issue. The cases cited by petitioner 
(brief, p. 7) stand for no more than this. Not one of 


31 Davis, Administrative Law, § 7.01, p. 409 (1958). 
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those cases was concerned with a hearing following 
reopening of a proceeding as is the situation in the 
instant matter. 

The provision in Section 5(b) relating to the re- 
opening of a proceeding may be utilized in the follow- 
ing situations: where there has been, in the opinion 
of the Commission, a change of law or fact, or where 
the public interest requires that an order to cease 
and desist be altered, modified or set aside, in whole 
or in part. Thus, this provision may be used to re- 
solve a factual dispute where the Commission deter- 
mines that a change in a factual situation warrants 
reopening. On the other hand, the provision may be 
used to modify or set aside an order because of a 
change of law, or where the Commission believes that 
modification is warranted in the public interest. 

Recognizing the wide range of matters covered by 
the reopening provision of Section 5(b), the Commis- 
sion, pursuant to Section 6(g) of the Federal Trade 
Commission Act,’ has promulgated rules to govern the 
various situations as it deems appropriate in the par- 
ticular circumstances, see, pp. 5-6, supra. Thus, these 
rules provide that a petition to reopen may be de- 
cided on the petition and answer, or it may be decided 
after the filing of briefs and, when deemed necessary, 
oral argument. When substantial factual issues are 
raised, the Commission will direct hearings for the re- 
ceipt of evidence. The circumstances of the particu- 
lar ease will determine what type of hearing is re- 


438 Stat. 721; 15 U.S.C. § 46(g). 
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quired. Federal Communications Commission v. WJR, 
The Goodwill Station, 337 U.S. 265, 274-276 (1949) ; 
American Broadcasting Co. v. Federal Communica- 
tions Commission, 85 U.S. App. D.C. 348, 179 F.2d 
437, 442 (1949); Boston and Maine Railroad v. 
United States, 208 F. Supp. 661, 669 (D. Mass. 
1962), aff'd, 371 U.S. 26. 

In the instant case, the factual issues had long 
ago been resolved by the Commission, and its findings 
had been affirmed by this Court. Therefore, since 
the sole task for the Commission to perform upon 
reopening was the appropriate modification of the 
order, it was entirely proper and reasonable to limit 
the hearing to the submission of comments and writ- 
ten argument‘ by petitioner. National Airlines, Inc. 
vy. Civil Aeronautics Board, 112 U.S. App. D.C. 119, 
300 F.2d 711, 716 (1962); and cf. American Export 
& Isbrandtsen Lines v. Federal Maritime Commission, 
334 F.2d 185, 194 (9th Cir. 1964) ; Great Lakes Air- 
lines, Inc. v. Civil Aeronautics Board, 110 U.S. App. 
D.C. 314, 293 F.2d 153, 155 (1961). 

Giant states (brief, pp. 7-8): “Had petitioner been 
allowed to introduce evidence, it would have demon- 
strated that the Commission’s order was defectively 
vague and imposed an unreasonable burden on the 
petitioner.” But these are not matters to be deter- 
mined by an evidentiary hearing; as Professor Davis 
states, these are nonfactual issues of policy and dis- 


* Argument may be either oral or written. Federal Com- 
munications Commission v. WJR, The Goodwill Station, 
supra; Morgan v. United States, 298 U.S. 468, 481 (1936). 


11 


eretion which are ill-suited for resolution through 
trial-type hearings." 

Furthermore, the grounds on which Giant based 
its request for a hearing when the matter was before 
the Commission were so obviously deficient that the 
holding of another hearing would have amounted to 
a useless exercise. As the court stated in Dyestuffs 
and Chemicals, Inc. v. Flemming, 271 F.2d 281 (8th 
Cir. 1959), cert. denied, 362 U.S. 911 (1960), at p. 
286: “Congress did not intend the governmental 
agencies created by it to perform useless or unfruitful 
tasks. If it is perfectly clear that petitioner’s appeal 
for a hearing contains nothing material and the ob- 
jections stated do not abrogate the legality of the 
order attacked, no hearing is required by law.” Cf. 
Mississippi River Fuel Corp. v. Federal Power Com- 
mission, 108 U.S. App. D.C. 284, 281 F.2d 919, 927 
(1960), cert. denied, 365 U.S. 827 (1961); Pan 
American Petroleum Corp. V. Federal Power Com- 
mission, 116 U.S. App. D.C. 249, 322 F.2d 999, 1004- 
5 (1963), cert. denied sub nom., Texaco Inc. v. Fed- 
eral Power Commission, 375 USS. 941. 

In this regard it is significant to consider the na- 
ture of petitioner’s requests for a hearing and the 
reasons given in support thereof. Petitioner first re- 
quested a hearing in its reply to the Commission’s 
answer opposing the petition to reopen the proceed- 


6 The formulation of an order to cease and desist has al- 
ways been considered a matter for the discretion of the 
Commission. Federal Trade Commission V. National Lead 
Co., 352 U.S. 419, 428-429 (1957); Federal Trade Commis- 
sion V. Ruberoid Co., 343 U.S. 470, 473 (1952). 
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ings (JA 247-250). In that document. petitioner 
stated that in the Art National case‘ the Commission 
had advised the respondent that if 10% of the total 
sales of an item were made at the manufacturer’s 
preticketed price, that price could be utilized. Ac- 
cordingly, Giant requested that it be allowed to intro- 
duce evidence to show “that at least 10% of the sales 
of the items which were the subject of this proceed- 
ing were made at the manufacturer’s list price” (JA 
249). 

This contention, however, was based on a complete- 
ly erroneous statement of the Commission’s policy. 
To the contrary of this statement, the Commission had 
advised the respondent in the Art National case that 
where only 109¢ of all sales are made at the list price, 
there is a strong probability that consumers will be 
misled by advertised reductions from this price and 
that such a price would be deceptive under the revised 
Guides. Obviously, it would have been a completely 
futile exercise to hold hearings to allow petitioner to 
show, if indeed it could do so, that 10% of the sales 
of the merchandise were made at the list price, as 
this would still have been a deceptive practice. Fur- 
thermore Giant was unable to show during the ex- 
tensive hearings which were held that any significant 
amount of sales were made at the manufacturer’s 
list price, and it has given no indication whatever 


“Art National Manufacturers Distributing Co., 3 CCH 
Trade Reg. Rep. § 16,926 (May 8, 1964). The statement to 
which petitioner referred is not in the Commission’s opinion, 
but appears in a letter dated May 7, 1964, from the Secretary 
of the Commission to counsel for Art National. 
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that it can do so now. In reopening the proceeding, 
the Commission very appropriately stated that “good 
cause has not been shown .. . for permitting [Giant] 
to introduce additional evidence in an effort to show 
that no order would be justified under the standards 
of the Revised Guides Against Deceptive Pricing’ 
(JA 250-251). 

Giant’s second request for a hearing was made in 
its exceptions and opposition to the Commission’s 
order reopening the proceedings (JA 2538-259). Giant 
contended that it should be allowed to introduce ad- 
ditional evidence because: 


A. Good cause has been shown for reopening 
the proceeding for the purpose of setting aside 
the order in its entirety; 

B. The order which the Commission now pro- 
poses to enter proscribes activity and conduct 
which are not typified by or cognate to the con- 
duct and activity which were the subject of the 
proceeding; and 

C. The conduct and activities which were the 
subject of the proceeding include some but not 
all of the activities and conduct which are pro- 
scribed by the Commission’s Revised Guides 
Against Deceptive Pricing. 


Answering these contentions, the Commission, in its 
order of August 5, 1964, stated (JA 263): 


... [Giant] has not advised the Commission of 
its specific reasons for believing the Commis- 
sion’s order to be subject to these objections or 
indicated the particular portions of the order to 
which the objections are intended to apply. De- 
spite the lack of such assistance from [Giant], 


14 


the Commission has re-examined its proposed 
modifications and concluded that they correctly 
adapt the principles of the revised Guides to the 
types of unlawful conduct in which [Giant] en- 
gaged. 

The record shows very clearly that to this date 
Giant has given no reason for holding an evidentiary 
hearing on the modification of the order. Merely to 
state that good cause has been shown is hardly suf- 
ficient. The Commission should not be expected to 
conduct a hearing when there has been no showing 
that there is anything to be heard. In United States 
y. Storer Broadcasting Co., 351 U.S. 192 (1956), the 
Court stated, at p. 205: “We agree with the conten- 
tion of the Commission that a full hearing, such as 
is required by §309(b) . . . would not be necessary 


on all such applications .... We do not think that 
Congress intended the Commission to waste time on 
applications that do not state a valid basis for a hear- 
ing.” And, cf. Federal Power Commission v. Texaco, 
Inc., 377 U.S. 33, 39-45 (1963). Certainly no valid 


basis for a hearing has been shown by Giant in this 


case. 

Petitioner’s reliance on Civil Aeronautics Board v. 
Delta Air Lines, 367 U.S. 316 (1961), is totally mis- 
placed. That case concerned the modification of an 
air route license and presented the question of wheth- 
er the Board could alter, without notice or hearing, 
a certificate of public convenience and necessity once 
that certificate has become effective. It is obvious that 
a licensing proceeding involving the revocation of an 
air route which had been previously granted is al- 
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together different from the modification of the order 
to cease and desist in the instant case. This is par- 
ticularly true when it is remembered that orders of 
the Federal Trade Commission are not retrospective, 
but wholly prospective in operation. The order merely 
“sets a standard for future conduct.” Standard Con- 
taincr Manufacturers’ Ass’n y. Federal Trade Com- 
mission, 119 F.2d 262, 265-266 (Sth Cir, 1941) ; Fed- 
eral Trade Commission v. Rubcroid Co., 343 U.S. 470, 
473 (1952). Significant to the Court’s decision in the 
Delta Air Lines case was the fact that “. .. any real- 
istic appraisal of the relative hardships involved in 
this case cuts in favor of the respondent . . . [who] 
would be subject to the loss of valuable routes, routes 
it had already begun to operate after considerable 
initial investment, without being heard in opposition” 
(367 U.S, at 330). Certainly, no such argument can 
be made in the instant proceeding. Furthermore, pe- 
titioner has fallen into the error of which the Supreme 
Court was so critical in the Delta Air Lines case (at 
p. 328): 

“The tendency to assume that a word which 
appears in two or more legal rules, and so in 
connection with more than one purpose, has, and 
should have precisely the same scope in all of 
them runs all through legal discussions. It has 
all the tenacity of original sin and must constant- 
ly be guarded against.” Cook, The Logical and 
Legal Bases of the Conflict of Laws, 159. 


Merely because the word “hearing” is found in the 
reopening provision of the statute does not in and of 
itself mean that in every instance a full evidentiary 
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or trial-type hearing must be held. Neither logic nor 
legal authority will support such a proposition. 

As we have shown, the requirements of Section 5 
(b) of the Federal Trade Commission Act concerning 
notice and opportunity for hearing upon the reopening 
of a proceeding have been fully satisfied. 


II. The Commission’s modified order is proper in all 
respects 

Following the issuance of its revised Guides Against 
Deceptive Pricing,” the Commission, at the request 
of the petitioner, agreed to make certain modifica- 
tions in the original order which it had entered 
against petitioner and which was affirmed by this 
Court. That order prohibited the use by petitioner of 
such terms as “manufacturer’s list price,” and “sug- 
gested list price” in connection with the sale of its 
merchandise, unless those prices were in fact the 
usual and customary prices at which the merchandise 
was sold in the trade area where the representations 
were made. In accordance with petitioner’s request, 
the Commission modified the terms of the order to 
conform to the language of its newly revised Guides 
Against Deceptive Pricing.’ 


829 Fed. Reg. 178 (1964). 

In Heavenly Creations, Inc. v. Federal Trade Commission, 
339 F.2d 7, decided November 24, 1964, the Second Circuit 
indicated its approval of the Commission’s Pricing Guides 
as aids in determining standards for fair pricing practices. 


® The Commission stated that it will construe all outstand- 
ing orders on deceptive pricing in accordance with the re- 
vised Pricing Guides, so as not to impose on those subject to 
such orders any different obligations than are stated in the 
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Petitioner now attacks the modified order,” as it 
did the original order, as being “vague” and “unrea- 
sonable” and as specifying standards which “are 
neither ‘clear’ nor ‘precise’.”"’ In modifying the 
order, the Commission deleted the words “usual” 
and “customary” which petitioner considered to be so 
objectionable, and rephrased the order in the language 
of the revised Guides.'* Nevertheless, petitioner in- 


revised Guides, Clinton Watch Co., 3 CCH Trade Reg. Rep. 
716,775 (Feb. 17, 1964), and that modification of all such 
orders will not be necessary. However, because of the special 
commitment made to petitioner in this case (JA 241), the 
Commission agreed to modify the order. 


2° Apparently petitioner does not challenge paragraph 1 of 
the modified order, as no argument has been directed to the 
terms of that paragraph. Petitioner’s entire argument re- 
lates to paragraphs 2 and 3. 


1 Indeed, petitioner’s alleged difficulty with the modified 
order strikingly resembles that complained of with respect 
to the original order. These contentions were summarized by 
this Court in its opinion: 


Giant further argues that the order effectively pre- 
vents any use of suggested list price, because of the in- 
definiteness of the words “usual and customary,” and the 
difficulties posed in determining what prices competing 
retailers charge. Giant urges that the severity of the 
penalties for any violation of the order requires a more 
definite guide to future conduct [322 F.2d at p. 987]. 

In disposing of these contentions, the Court found no 
such infirmities in the order and noted (322 F.2d at p. 987) 
that this Court and other courts have consistently upheld the 
use of the terms “usual” and “customary” in cease and de- 
sist orders as standards for determining whether various 
list prices are false and deceptive. 


12 Petitioner notes (brief, p. 4) that the modified order 
varies from the provisions of the newly revised Guides as 
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sists that it is unable to understand the requirements 
of the modified order. 

Aside from its quibbling over the particular lan- 
guage of the order, it is unreasonable to maintain, as 
petitioner does (brief, p. 10) that “The order does 
not give petitioner fair notice of the acts and practices 
which will subject... [it] to the severe penalties 
which the Federal Trade Commission Act prescribes.” 
There can be no question, either with respect to the 
original order or the modified crder, that the Com- 
mission’s purpose is to prohibit exactly the type of 
false and misleading advertising in which Giant was 
engaged, z.e., the misleading use of “list” price ad- 
vertising where the “list” price is not in fact a relia- 
ble or truthful index of price comparison. 

The fallacy underlying petitioner’s arguments and, 
indeed, its approach to both the Commission’s modi- 
fied order and the revised Pricing Guides, is its in- 
sistence that the revised Guides have somehow greatly 
altered the standards with respect to the use of the 
terms “manufacturer’s list price,” “suggested list 


well as from an order which petitioner had proposed. While 
it was entirely proper for Giant to submit a proposed order 
to cease and desist, the Commission had made no commitment 
to issue a modified order in the particular form requested by 
Giant. (See JA 241, 250-253.) To the contrary, the Com- 
mission had informed petitioner that it did not agree to make 
the modifications which it requested (JA 244). And surely 
Giant does not seriously contend that the order must be a ver- 
batim recital of the Pricing Guides. Moreover, the responsi- 
bility for drafting orders to cease and desist lies with the 
Commission. Federal Trade Commission v. National Lead 
Co., 352 U.S. 419, 428-429 (1957) ; Federal Trade Commission 
v. Ruberoid Co., 343 U.S. 470, 473 (1952). 
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price,” etc. For example, petitioner states (brief, 
pp. 3-4): 

The newly revised “Guides” were “sharply at 
variance” with the two separate sets of “Guides” 
which the Commission had previously promul- 
gated, as well as the order which the Commission 
had entered, and this Court had affirmed, against 
petitioner. 

In the newly revised Guides, the Commission 
dropped the standard of the “usual and custom- 
ary price” which was the touchstone of its order 
against petitioner, for a new standard which has 
yet to be defined by any decisional authority or 
by the Commission itself. 

Petitioner’s interpretation of the Commission’s po- 
sition could not be further from the actual fact. The 
revision of the Guides did not substantially alter the 
obligations imposed upon retailers with respect to the 
use of such terms as “manufacturer’s list price.” Un- 
der the revised Guides, as theretofore, a retailer’s use 
of the manufacturer’s list price is fictitious and mis- 
leading unless a substantial volume of sales in princi- 
pal retail outlets in the area are made at list price. 
Indeed, it is difficult to understand how petitioner 
could so completely misconstrue the intent of these 
Guides, for the Guides themselves state very clearly 
the problems about which the Commission is con- 
cerned: 

Many members of the purchasing public believe 
that a manufacturer’s list price, or suggested 
retail price, is the price at which an article is 
generally sold. Therefore, if a reduction from 
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this price is advertised, many people will believe 
that they are being offered a genuine bargain. To 
the extent that list or suggested retail prices do 
not in fact correspond to prices at which a sub- 
stantial number of sales of the article in question 
are made, the advertisement of a reduction may 
mislead the consumer.” 

The soundness of this position is firmly supported 
by the evidence adduced in this case. As the Com- 
mission’s opinion stated (JA 80): 

In finding a public understanding that the 
term “Manufacturer’s Suggested List Price” re- 
flects the usual and customary retail price in the 
trade area, the examiner stated that this finding 
rested on “substantial evidence in the form of 
testimony of consumer witnesses.” * * * If any- 
thing, the examiner has engaged in understate- 
ment. The consumer testimony supporting his 
conclusion is not merely “substantial;” it is over- 
whelming. 

This, of course, was the basis for the Commission’s 
finding that through the use of such terms, petition- 
er had represented to the public that these were the 
prices at which the particular products were generally 
sold in the Washington Metropolitan area. Since the 
prices represented by petitioner to be the manufactur- 
er’s list prices were not in fact the prices at which 
such merchandise was usually and customarily sold in 
this trade area, petitioner’s use of these and similar 
terms was false and deceptive and violated the Fed- 
eral Trade Commission Act. 
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The terms of the modified order certainly are no 
less precise than those of the original order which 
this Court affirmed. If anything, they provide more 
definite guidelines than the “usual and customary” 
standard. Quite simply, before petitioner may rep- 
resent that a certain price is the ‘““manufacturer’s list 
price,” etc., it must make sure that a substantial 
number of the principal retail outlets in its trade area 
regularly sell the merchandise at that price. As the 
Guides themselves so clearly explain: 


...a retailer who advertises a manufacturer’s 
or distributor’s suggested retail price should be 
careful to avoid creating a false impression that 
he is offering a reduction from the price at which 
the product is generally sold in his trade area. 
If a number of the principal retail outlets in the 
area are regularly engaged in making sales at 
the manufacturer’s suggested price, that price 
may be used in advertising by one who is selling 
at a lower price. If, however, the list price is 
being followed only by, for example, small sub- 
urban stores, house-to-house canvassers, and 
credit houses, accounting for only an insubstan- 
tial volume of sales in the area, advertising of the 
list price would be deceptive.” 

There is no substance whatever to petitioner’s 
objections to the Commission’s order. These very 
same objections were rejected by this Court when 
Giant offered them two years ago with respect to the 
original order to cease and desist. They had no merit 
then and they have no merit today. Indeed, they are 
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merely indicative of Giant’s refusal to recognize the 
problems presented by the advertising practices in- 
volved in this case, and reflect its uncompromising 
approach to those problems. For, in spite of the 
“overwhelming” evidence that its use of such terms 
as “manufacturer’s list price,” “suggested list price,” 
ete., was false and deceptive, Giant seems determined 
to find some way to use these terms in its advertis- 
ing. Not being satisfied with the language of the 
original order, it requested that the order be modified. 
Now, it objects to the language of the modified order. 
It is apparent, however, that Giant will never be satis- 
fied with any order so long as it effectively prohibits 
the unlawful trade practices found in this case. 

Giant’s entire argument consists of nothing more 
than a series of questions with respect to the meaning 
of certain terms of the order. A perusal of these 
questions reveals quite clearly the extremes of Giant’s 
opposition to the Commission’s order. However, it is 
obvious that Giant’s inability to understand the terms 
of the Commission’s order stems primarily from its 
refusal to do so. But, as the court so aptly stated in 
Zenith Radio Corp. v. Federal Trade Commission, 148 
F.2d 29, 31 (7th Cir. 1944), “The order is not bound 
to chart a course for the petitioner. The petitioner 
can have no doubt of the evils complained of and 
sought to be corrected.” And cf. Edward P. Paul v. 
Federal Trade Commission, 83 U.S. App. D.C. 232, 
169 F.2d 294, 296 (1948). 

The Commission’s modified order in this case in- 
volves no more than the normal questions of interpre- 
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tation that arise in the practical day-to-day applica- 
tion of every order or decree. We doubt seriously 
that the order’s requirements will be difficult to com- 
ply with if approached in good faith. As this Court 
stated with respect to the original order entered in 
this case (322 F.2d at 987), “Giant, in addition to its 
own sound business judgment in the periodic ascer- 
tainment of current retail pricing, is not without re- 
course to the Commission for advice.” See also, Tie 
Regina Corp. v. Federal Trade Commission, 322 F.24 
765, 770 (3d Cir. 1963); Vanity Fair Paper Mills, 
Inc. v. Federal Trade Commission, 311 F.2d 480, 488 
(2d Cir. 1962). 

The choice of a remedy and, accordingly, the scope 
of an order to cease and desist, are matters particu- 
larly within the discretion of the Commission. The 
courts will not interfere with the Commission’s choice 
except where that discretion is abused and the order 
bears no reasonable relation to the unlawful practices 
found to exist. Federal Trade Commission v. National 
Lead Co., 352 U.S. 419, 428-429 (1957) ; Fedcral 
Trade Commission v. Ruberoid Co., 343 U.S. 470, 475 
(1952). We submit that the order properly responds 
to the demands of the case and is well within the Com- 
mission’s discretion as established by these decisions. 
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CONCLUSION 


For the foregoing reasons the Commission’s order 
to cease and desist should be affirmed and enforced.” 


Respectfully submitted. 


JAMES McI. HENDERSON, 
General Counsel, 


J. B. TRULY, 
Assistant General Counsel, 


CHARLES C. MOORE, JR., 
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Attorneys, 


Attorneys for the Federal Trade Commission. 


Washington, D. C., February, 1965 


15 “To the extent that the order of the Commission is affirm- 
ed, the court shall thereupon issue its own order commanding 
obedience to the terms of such order of the Commission.” 
Federal Trade Commission Act, Sec. 5(c), 52 Stat. 113; 15 
U.S.C. 45(c). 
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